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Minutes

Council Committee Meeting

10 September 2019

ATTENTION

This is a Committee which has only made recommendations to Council. No
action should be taken on any recommendation contained in these Minutes.

The Council resolution pertaining to an item will be made at the next Ordinary
Meeting of Council following this meeting.
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City of Nedlands

Minutes of a meeting of the Council Committee held in the Council
Chambers, Nedlands on Tuesday 10 September 2019 at 7 pm.

Declaration of Opening

The Presiding Member declare the meeting open at 7 pm and drew attention
to the disclaimer below.

(NOTE: Council at its meeting on 24 August 2004 resolved that should the meeting

time reach 11.00 p.m. the meeting is to consider an adjournment motion to
reconvene the next day).

Present and Apologies and Leave of Absence (Previously Approved)

Councillors His Worship the Mayor, R M C Hipkins (Presiding Member)
Councillor I S Argyle Dalkeith Ward
Councillor W R B Hassell Dalkeith Ward
Councillor A W Mangano Dalkeith Ward
Councillor C M de Lacy (until 9.49 pm) Hollywood Ward
Councillor B G Hodsdon (until 9.45 pm) Hollywood Ward
Councillor J D Wetherall (until 9.21 pm) Hollywood Ward
Councillor G A R Hay Melvista Ward
Councillor T P James (until 10.07 pm) Melvista Ward
Councillor N W Shaw (until 9.34 pm) Melvista Ward
Councillor N B J Horley Coastal Districts Ward
Councillor L J McManus Coastal Districts Ward
Councillor K A Smyth Coastal Districts Ward

Staff Mr M A Goodlet Chief Executive Officer
Mrs L M Driscoll Director Corporate & Strategy
Mr R A Jutras-Minett ~ A/Director Planning & Development
Mr J Duff Director Technical Services
Mrs N M Ceric Executive Assistant to CEO & Mayor

Public There were 10 members of the public present.

Press The Post Newspaper representative.

Leave of Absence Nil.

(Previously Approved)

Apologies Mr P L Mickleson Director Planning & Development
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Disclaimer

Members of the public who attend Council meetings should not act immediately on
anything they hear at the meetings, without first seeking clarification of Council’s
position. For example, by reference to the confirmed Minutes of Council meeting.
Members of the public are also advised to wait for written advice from the Council
prior to taking action on any matter that they may have before Council.

Any plans or documents in agendas and minutes may be subject to copyright. The
express permission of the copyright owner must be obtained before copying any
copyright material.

The Mayor advised the meeting on the passing last night of Hal Colebatch, a
Freeman of the City of Nedlands, well-known author, historian and Journalist. A
great loss to Western Australia.

Councillor Hassell advised Dr Colebatch was a good friend, a good citizen and a
good writer. He wrote for ‘The Times’ of London, for ‘The Australian’ and he wrote
several books. | will forever remember his ANZAC Day speech a couple of years
ago. It was controversial but it made strong points with which many agreed. Dr
Colebatch leaves as his widow Alexandra. He will be missed in our community.

Public Question Time

Nil.

Addresses By Members of the Public (only for items listed on the
agenda)

Mr Roger Hunt, 100 Stirling Highway, Nedlands PD36.19

(spoke in opposition to the recommendation)

Mr Lewis Shugar, Element, 100 Stirling Highway, Nedlands PD36.19
(spoke in opposition to the recommendation)

Mr Andrew Graham, 3 Bedford Street, Nedlands PD37.19
(spoke in support of the recommendation)

Mr Sheldon Day, 29A Barlett Crescent, Karrinyup PD37.19
(spoke in support of the recommendation)

Mr Luke Bishop, 282 Marine Parade, Swanbourne CMO03.19
(spoke in support of the recommendation for the
Swanbourne Nedlands Surf Life Saving Club)
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Mr lan Mumford, 95 Stanley Street, Nedlands CMO03.19
(spoke in support of funding for the Nedlands Golf Club)

Mr Tim Tan, 32 Airlie Street, Claremont CM03.19
(spoke in support of funding for the Nedlands Golf Club)

Disclosures of Financial Interest / Proximity Interest

The Presiding Member reminded Councillors and Staff of the requirements of
Section 5.65 of the Local Government Act to disclose any interest during the
meeting when the matter is discussed.

Councillor Argyle — Proximity Interest — PD35.19 - No. 52 Stirling
Highway, Nedlands — Single House

Councillor Argyle disclosed a proximity interest in Item PD35.19 — No. 52
Stirling Highway, Nedlands — Single House, his interest being that he owns
property nearby. Councillor Argyle declared that he would leave the room
during discussion on this item.

Disclosures of Interests Affecting Impartiality
The Presiding Member reminded Councillors and Staff of the requirements of
Council's Code of Conduct in accordance with Section 5.103 of the Local

Government Act.

There were no disclosures affecting impartiality.

Declarations by Members That They Have Not Given Due Consideration
to Papers

Nil.

Confirmation of Minutes
Committee Meeting 13 August 2019

Moved — Councillor Argyle
Seconded — Councillor Hodsdon

The Minutes of the Council Committee held 13 August 2019 be
confirmed.

CARRIED 12/-

(Abstained: Cr. Smyth)
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Matters for Which the Meeting May Be Closed

In accordance with Standing Orders and for the convenience of the public, the
Committee is to identify any matter which is to be discussed behind closed
doors at this meeting and that matter is to be deferred for consideration as the
last item of this meeting.

ltem 11.1 TS19.19 — Government Road and Loch Street Sumps

Divisional Reports

Note: Regulation 11(da) of the Local Government (Administration) Regulations 1996
requires written reasons for each decision made at the meeting that is significantly
different from the relevant written recommendation of a committee or an employee as
defined in section 5.70, but not a decision to only note the matter or to return the
recommendation for further consideration.
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8.1 Planning & Development Report No’s PD34.19 to PD40.19

Planning & Development Report No’s PD34.19 to PD40.19 to be dealt with at
this point (copy attached yellow cover sheet).

PD34.19 No. 20 Nardina Crescent, Dalkeith -
Additions to Single House

Committee 10 September 2019

Council 24 September 2019

Applicant Snell Building Services

Landowner JLiu&ZGu

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local | Nil.
Government Act

1995

Report Type When Council determines an application/matter that
directly affects a person’s right and interests. The

Quasi-Judicial judicial character arises from the obligation to abide by
the principles of natural justice. Examples of Quasi-
Judicial authority include town planning applications
and other decisions that may be appealable to the
State Administrative Tribunal.

Reference DA19/35759

Previous Item Nil.

Delegation In accordance with Clause 6.7.1a) of the City's
Instrument of Delegation, Council is required to
determine the application due to objections being
received

Attachments 1. Applicant’s Justification

2. Site Photographs

Regulation 11(da) — Not Applicable — Recommendation Adopted

Moved — Councillor Hassell
Seconded — Councillor Hodsdon

That the Recommendation to Committee be adopted.
(Printed below for ease of reference)
CARRIED 9/2
(Against: Crs. Mangano & Hay)
(Abstained: Crs. Shaw & Smyth)



Council Committee Minutes 10 September 2019

Committee Recommendation / Recommendation to
Committee

Council approves the development application dated 7 May 2019, with
amended plans received on 9 August 2019 for additions to a single
house at No. 20 Nardina Crescent, Dalkeith, subject to the following
conditions and advice:

1. The development shall at all times comply with the application and
the approved plans, subject to any modifications required as a
consequence of any condition(s) of this approval;

2. This development approval only pertains to additions to the single
house and associated site works;

3. All footings and structures to retaining walls, fences and parapet
walls, shall be constructed wholly inside the site boundaries of the
property’s Certificate of Title; and

4. All stormwater from the development, which includes permeable
and non-permeable areas shall be contained onsite.

Advice Notes specific to this proposal:

1. A separate development application is required to be submitted to
and approved by the City prior to erecting any fencing within the
street setback area(s) which is not compliant with the deemed-to-
comply provisions of the Residential Design Codes, and/or erecting
any fencing behind the primary street setback area which is more
than 1.8m in height above natural ground level;

2. All street tree assets in the nature-strip (verge) shall not be
removed. Any approved street tree removals shall be undertaken
by the City of Nedlands and paid for by the owner of the property
where the development is proposed, unless otherwise approved
under the Nature Strip Improvement approval,

3. All swimming pool wastewater shall be disposed of into an
adequately sized, dedicated soak-well located on the same lot.
Soak-wells shall not be situated closer than 1.8m to any boundary
of a lot, building, septic tank or other soak-well;

4. All swimming pools, whether retained, partially constructed or
finished, shall be kept dry during the construction period.
Alternatively, the water shall be maintained to a quality which
prevents mosquitoes from breeding;
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All downpipes from guttering shall be connected so as to discharge
into drains, which shall empty into a soak-well; and each soak-well
shall be located at least 1.8m from any building, and at least 1.8m
from the boundary of the block. Soak-wells of adequate capacity to
contain runoff from a 20-year recurrent storm event. Soak-wells
shall be a minimum capacity of 1.0m3 for every 80m2 of calculated
surface area of the development;

All internal water closets and ensuites without fixed or permanent
window access to outside air or which open onto a hall, passage,
hobby or staircase, shall be serviced by a mechanical ventilation
exhaust system which is ducted to outside air, with a minimum rate
of air change equal to or greater than 25 litres / second;

The applicant is advised to consult the City’s Visual and Acoustic
Privacy Advisory Information in relation to locating any mechanical
equipment (e.g. air-conditioner, swimming pool or spa) such that
noise, vibration and visual impacts on neighbours are mitigated.
The City does not recommend installing any equipment near a
property boundary where it is likely that noise will intrude upon
neighbours;

Prior to selecting a location for an air-conditioner, the applicant is
advised to consult the online fairair noise calculator at
www.fairair.com.au and use this as a guide to prevent noise
affecting neighbouring properties;

Prior to installing mechanical equipment, the applicant is advised
to consult neighbours, and if necessary, take measures to
suppress noise; and

This decision constitutes planning approval only and is valid for a
period of two years from the date of approval. If the subject
development is not substantially commenced within the two-year
period, the approval shall lapse and be of no further effect.
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PD35.19 No. 52 Stirling Highway, Nedlands — Single
House

Committee 10 September 2019

Council 24 September 2019

Applicant SSB Pty Ltd t/a Content Living the Home Builder

Landowner Stirling High Pty Ltd

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local
Government Act
1995

Nil.

Report Type

Quasi-Judicial

When Council determines an application/matter that
directly affects a person’s right and interests. The
judicial character arises from the obligation to abide by
the principles of natural justice. Examples of Quasi-
Judicial authority include town planning applications
and other decisions that may be appealable to the
State Administrative Tribunal.

Reference DA19/34537

Previous Item Nil.

Delegation In accordance with the City’s Instrument of Delegation,
Council is required to determine the application when
discretion exists to approve the application and the
officer recommendation is for refusal.

Attachments 1. Site Photographs

2. Main Roads Comment

Councillor Argyle — Proximity Interest

Councillor Argyle disclosed a proximity interest in Item PD35.19— No. 52
Stirling Highway, Nedlands — Single House, his interest being that he owns
property nearby. Councillor Argyle declared that he would leave the room
during discussion on this item.

Councillor Argyle left the room at 7.09 pm.

10
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Regulation 11(da) - Council did not believe that a single house approval
would compromise the strategic planning objectives for the Mixed Use
zone, given that land tenure would not be fragmented and that a single
dwelling could be removed sometime in the future should the market
dictate a higher intensity of land use.

Moved — Mayor Hipkins
Seconded — Councillor Hassell

Committee Recommendation

Council approves the development application dated 15 February 2019
with amended plans dated 05 and 16 April 2019 for a Single Dwelling at
Lot 14, No. 52 Stirling Highway, Nedlands, subject to the following
conditions and advice:

1. The development shall at all times comply with the application
and the approved plans, subject to any modifications required as
a consequence of any condition(s) of this approval.

2. This development approval only pertains to the single dwelling,
site works and dividing fencing.

3. A Noise Assessment and Management Report shall be prepared
by a qualified consultant in accordance with the State Planning
Policy 54 — Road and Rail Transport Noise Implementation
Guidelines. This report shall be submitted to and approved by the
City prior to the lodgement of a building permit. The
recommendations of the report shall be implemented and
maintained throughout the life of the development to the
satisfaction of the City of Nedlands.

4. The landowner/applicant shall make good any damage to the
existing verge vegetation within the road reserve.

5. All footings and structures to retaining walls and fences shall be
constructed wholly inside the site boundaries of the property’s
Certificate of Title.

6. All stormwater from the development, which includes permeable
and non-permeable areas shall be contained onsite.

7. The dwelling shall not be occupied by more than 6 persons who
do not compromise of a single family, nor for a period less than 3
months by any given occupant.

Advice Notes specific to this proposal:

1. The following advice is provided from Main Roads:

11
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a. The applicant should note that the above property is affected
by a 10.5 metre Primary Regional Road reservation in the
existing Metropolitan Region Scheme (MRS) as per Land
Protection Plan 1.7137-1 enclosed and will be required for road
purposes at some time in the future.

b. The project for Stirling Highway is not listed in Main Roads
current 4 year estimated construction program and is
therefore considered long term. Please be aware project
timing is subject to change and Main Roads assumes no
liability for any change to the timing information provided.

In relation to condition no. 3, the following is required to be
included in the detailed noise assessment:

. The document must have some level of document control,
detailing the date of issue, author and reviewer.

. An adequate description of the project should be provided
including all relevant information such as background history,
relevant previous studies, noise issues addressed and the
commissioned scope of work.

. Site details should include location of major transport
corridor/s, noise receiver locations (i.e. existing and proposed
future residential areas) site information, and assessment
locations. Maps with site details and a scale and north point
should be provided.

. Applicable noise criteria must be accurately referenced and
justified. These include:

- Outdoor noise criteria in SPP5.4 (refer to Table 1 in the
Policy) - for proposed new major road and rail
infrastructure or proposed noise sensitive
developments.

- Where applicable, indoor noise criteria in Section 5.3.1 of
the Policy.

- Agreed noise-level objectives for redevelopment of major
road and rail infrastructure (determined in consultation
with the State environment agency and / or based on
existing transport noise levels via site measurements).

. The methodology for the assessment and stated assumptions
must be reported. Noise assessment reports are typically
based on either noise measurement or noise modelling
prediction (Section 7.1.2).

. Results must be presented clearly in a suitable format
(tabulated format for individual point calculations and contour
maps for grid point calculations) and should incorporate
details of outcomes for measurement and / or modelling
prediction and the stated level of uncertainty. Noise levels
should be rounded to the nearest whole number.

12
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. Discussion and / or recommendations must also be provided
and summarised within the document where some level of
noncompliance and / or direct opportunity to improve amenity
is found.

. A summary must be provided which clearly outlines to the
intended reader the projected level of compliance with
applicable criteria.

A separate development application is required to be submitted to
and approved by the City prior to erecting any new fencing within
the street setback area(s) which is not compliant with the deemed-
to-comply provisions of the Residential Design Codes, and/or
erecting any fencing behind the primary street setback area which
is more than 1.8m in height above approved ground levels.

All crossovers to the street(s) shall be constructed to the Council’s
Crossover Specifications and the applicant / landowner to obtain
levels for crossovers from the Council’s Infrastructure Services
under supervision onsite, prior to commencement of works.

Any development in the nature-strip (verge), including footpaths,
will require the relevant approval from the City’s Technical Services
department, prior to construction commencing.

All downpipes from guttering shall be connected so as to discharge
into drains, which shall empty into a soak-well; and each soak-well
shall be located at least 1.8m from any building, and at least 1.8m
from the boundary of the block. Soak-wells of adequate capacity to
contain runoff from a 20-year recurrent storm event. Soak-wells
shall be a minimum capacity of 1.0m? for every 80m? of calculated
surface area of the development.

All internal water closets and ensuites without fixed or permanent
window access to outside air or which open onto a hall, passage,
hobby or staircase, shall be serviced by a mechanical ventilation
exhaust system which is ducted to outside air, with a minimum rate
of air change equal to or greater than 25 litres / second.

The applicant is advised to consult the City’s Visual and Acoustic
Privacy Advisory Information in relation to locating any mechanical
equipment (e.g. air-conditioner, swimming pool or spa) such that
noise, vibration and visual impacts on neighbours are mitigated.
The City does not recommend installing any equipment near a
property boundary where it is likely that noise will intrude upon
neighbours.

Prior to selecting a location for an air-conditioner, the applicant is
advised to consult the online fairair noise calculator at
www.fairair.com.au and use this as a guide to prevent noise
affecting neighbouring properties.

13
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Prior to installing mechanical equipment, the applicant is advised
to consult neighbours, and if necessary, take measures to
suppress noise.

This decision constitutes planning approval only and is valid for a
period of two years from the date of approval. If the subject
development is not substantially commenced within the two-year
period, the approval shall lapse and be of no further effect.

CARRIED 7/3
(Against: Crs. Wetherall Shaw & Horley)
(Abstained: Crs. de Lacy & Hodsdon)

Recommendation to Committee

Council refuses the development application dated 15 February 2019 at Lot
14, No. 52 Stirling Highway, Nedlands, for the following reasons:

1.

The development is inconsistent with the City’s Local Planning Strategy
which outlines Stirling Highway as being an Urban Growth Corridor to
facilitate the majority of in-fill housing for the municipality;

As per clause 32.4 (2), residential uses are not permitted on the ground
floor facing the primary street;

As per clause 32.4 (3), the development does not have an active
frontage facing Stirling Highway;

The development does not meet the objectives of the zone as follows:

a) To facilitate development of an appropriate scale which is
sympathetic to the desired character of the area;

b) To provide a variety of active uses on street level which are
compatible with residential and other non-active uses on upper
levels; and

c) To allow for the development of a mix of varied but compatible land
uses.

14
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PD36.19 No. 100 Stirling Highway, Nedlands — Roof
Sign (Retrospective)

Committee 10 September 2019

Council 24 September 2019

Applicant Element

Landowner Independent Cinemas Pty Ltd

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local | Nil.
Government Act

1995

Report Type When Council determines an application/matter that
directly affects a person’s right and interests. The

Quasi-Judicial judicial character arises from the obligation to abide by
the principles of natural justice. Examples of Quasi-
Judicial authority include town planning applications
and other decisions that may be appealable to the
State Administrative Tribunal.

Reference DA19/36628

Previous Item PD23.18 Municipal Inventory— May 2018
PD06.19 Request to remove deed — February 2019

Delegation Refusal of applications where discretion exists for

Council to approval the variations under the City’s
Local Planning Scheme No. 3 or policies.
Attachments 1. Site Photograph — January 2019

2. Listing on Municipal Inventory

3. Applicant’s report

4. Main Roads comment

Councillor Argyle returned to the room at 7.20 pm.

Mr Roger Hunt, 100 Stirling Highway, Nedlands PD36.19
(spoke in opposition to the recommendation)

Mr Lewis Shugar, Element, Level 18/191 St Georges Terrace, Perth  PD36.19
(spoke in opposition to the recommendation)

15
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Regulation 11(da) - Council agreed that given that the unauthorised sign
had been in place for more than 30 years it did not cause an amenity
impact and does not set a precedent for the area.

Moved — Councillor Shaw
Seconded — Councillor McManus

Committee Recommendation

Council approves the development application dated 12 June 2019 for
the Roof Sign at Lot 7, No. 100 Stirling Highway, Nedlands, subject to
the following conditions and advice:

1. The development shall at all times comply with the application and
the approved plans, subject to any modifications required as a
consequence of any condition(s) of this approval.

2. This development approval only pertains to the existing roof sign.

3. The signage shall not display any discriminatory or offensive
material.

4. The signage being maintained by the landowner at all times to the
City’s satisfaction.

Advice notes:

1. The applicant shall make application to the City’s Building Services
for a Building Approval Certificate, to acknowledge any
unauthorised works.

CARRIED 10/2
(Against: Mayor Hipkins Cr. Mangano)
(Abstained: Cr. Horley)

Recommendation to Committee

Council refuses the retrospective development application dated 12 June
2019 for a Roof Sign at No. 100 (Lot 123) Stirling Highway, Nedlands, for the
following reason:

1. The roof sign does not comply with the City’s Local Planning Policy —
Signs objective “to avoid the proliferation of signs or signage which are
not relevant to the business”, as the signage relates to third party
advertising.

16
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PD37.19 Scheme Amendment No. 2 — Lot 325-329
Bedford Street, Nedlands

Committee 10 September 2019

Council 24 September 2019

Applicant Hex Design & Planning

Landowner Various

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local | Nil.
Government Act

1995

Reference Nil.

Previous ltem Nil.

Attachments 1. Scheme Amendment No. 2 Applicants Report

Councillor McManus left the room at 7.52 pm.

Mr Andrew Graham, 3 Bedford Street, Nedlands PD37.19
(spoke in support of the recommendation)

Councillor McManus returned to the room at 7.54 pm.
Mr Sheldon Day, 29A Barlett Crescent, Karrinyup PD37.19

(spoke in support of the recommendation)

Regulation 11(da) - The Minister has approved LPS 3 and Council
doesn’'t see reason for further change to the R-Codes. This is
inconsistent with orderly and proper planning.

Moved — Councillor James
Seconded — Councillor Mangano

Committee Recommendation

That Council does not initiate Scheme Amendment 2 to Local Planning
Scheme No. 3.

CARRIED 9/1

(Against: Cr. Hodsdon)

(Abstained: Crs. Wetherall Shaw & McManus)

Councillor Shaw left the room at 8.39 pm.

17
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Recommendation to Committee
Council;

1. Initiates Scheme Amendment 2 to Local Planning Scheme No. 3
Pursuant to Section 75 of the Planning and Development Act 2005, and

by:

a) Amending the Scheme Map by rezoning Lots 325-329 Bedford
Street, Nedlands, from 'Residential R10' to 'Residential R60';

2. Considers that the amendment is a Standard Amendment in accordance
with Planning and Development (Local Planning Schemes) Regulations
2015 regulation 35 (2), for the following reasons:

a) The proposed amendment is consistent with the Council’'s Local
Planning Strategy which has been endorsed by the Commission;
and

b) The proposed amendment does not result in any significant
environmental, social, economic or governance impacts on land in
the scheme area;

3. Forward Local Planning Scheme Amendment 2 — Bedford Street to the
Environmental Protection Authority pursuant to Section 81 of the
Planning and Development Act 2005; and

4. Advertise Local Planning Scheme Amendment 2 for a period of 42 days
in accordance with Regulation 47 of the Planning and Development
(Local Planning Schemes) Regulations 2015 and the City of Nedlands
Local Planning Policy, Consultation of Planning Proposals Subject to
Section 84 of the Planning and Development Act 2005.

Councillor Shaw returned to the room at 8.40 pm.
Procedural Motion

Moved — Councillor McManus
Seconded — Councillor Horley

That item CM03.19 be brought forward.
CARRIED UNANIMOUSLY 13/-

18
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Please note: This item was brought forward from page 28.

CMO03.19 Community Sport and Recreation Facilities
Fund Applications — Swanbourne Nedlands
Surf Life Saving Club and Nedlands Golf
Club
Committee 10 September 2019
Council 24 September 2019
Applicant City of Nedlands
Employee Nil.
Disclosure under
section 5.70
Local
Government Act
1995
Director Lorraine Driscoll — Director Corporate and Strategy
Attachments 1. Swanbourne Nedlands Surf Life Saving Club
Building Extension Business Case
2. Nedlands Golf Club Letter and plan
Mr Luke Bishop, 282 Marine Parade, Swanbourne CMO03.19

(spoke in support of the recommendation for the
Swanbourne Nedlands Surf Life Saving Club)

Mr lan Mumford, 95 Stanley Street, Nedlands CMO03.19
(spoke in support of funding for the Nedlands Golf Club)

Councillor Mangano left the room at 8.48 pm and returned at 8.50 pm.

Mr Tim Tan, 32 Airlie Street, Claremont CMO03.19
(spoke in support of funding for the Nedlands Golf Club)

Councillor James and Councillor Hodsdon left the room at 8.54 pm and returned at
8.57 pm.

19
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Regulation 11(da) — Not Applicable — Recommendation Adopted

Moved — Councillor McManus
Seconded — Councillor Horley

Council:

1. Advises the Department of Local Government, Sport and Cultural
Industries that it has ranked and rated the application to the
Community Sport and Recreation Facilities Fund Annual Grant
round as follows:

a. Swanbourne Nedlands Surf Life Saving Club (A Rating);

2. Endorses the above application to Department of Local
Government, Sport & Cultural Industries on the condition that all
necessary statutory approvals are obtained by the applicant; and

3. Approves an amount of $239,408 (ex GST) for Swanbourne
Nedlands Surf Lifesaving Club for consideration in the 2020/21

draft budget, conditional on the project receiving Department of
Local Government, Sport & Cultural Industries funding.

Councillor Hay left the room at 9.02 pm and returned at 9.04 pm.

CARRIED 12/1
(Abstained: Cr. Mangano)

Regulation 11(da) — Council requested further information on the
application prior to making a decision.

Moved — Councillor McManus
Seconded — Councillor de Lacy

Council defers the Nedlands Golf Club until next month.

CARRIED UNANIMOUSLY 13/-

Committee Recommendation

Council:

1. Advises the Department of Local Government, Sport and Cultural
Industries that it has ranked and rated the application to the

Community Sport and Recreation Facilities Fund Annual Grant
round as follows:
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a. Swanbourne Nedlands Surf Life Saving Club (A Rating);

Endorses the above application to Department of Local
Government, Sport & Cultural Industries on the condition that all
necessary statutory approvals are obtained by the applicant;

Approves an amount of $239,408 (ex GST) for Swanbourne
Nedlands Surf Lifesaving Club for consideration in the 2020/21
draft budget, conditional on the project receiving Department of
Local Government, Sport & Cultural Industries funding; and

Council defers the Nedlands Golf Club until next month.

Recommendation to Committee

Council:

1.

Advises Department of Local Government, Sport and Cultural Industries
(DLGSCI) that it has ranked and rated the application to the Community
Sport and Recreation Facilities Fund Annual Grant round as follows:

a. Swanbourne Nedlands Surf Life Saving Club (A Rating);
b. Nedlands Golf Club (B Rating);

Endorses the above applications to Department of Local Government,
Sport & Cultural Industries on the condition that all necessary statutory
approvals are obtained by the applicant; and

Approves an amount of $239,408 (ex GST) for Swanbourne Nedlands

Surf Lifesaving Club for consideration in the 2020/21 draft budget,
conditional on the project receiving DLGSCI funding.
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PD38.19 Local Planning Scheme 3 — Local Planning Policy
Waste Management and Guidelines

Committee 10 September 2019

Council 24 September 2019

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local | Nil.
Government Act

1995

Reference Nil

Previous Item Nil

Attachments 1. Draft Waste Management LPP

2. Draft Waste Management Guidelines

Regulation 11(da) - Council agreed to defer the Local Planning Policy for
Waste in order for the item to be referred back to a Councillor Briefing.

Moved — Councillor Horley
Seconded — Councillor Hassell

Committee Recommendation

That this item be deferred to a Councillor Briefing.

CARRIED UNANIMOUSLY 13/-

Recommendation to Committee

Council prepares, and advertises for a period of 21 days, in accordance with
the Planning and Development (Local Planning Schemes) Regulations 2015
Schedule 2, Part 2, Clause 4, the Waste Management and Guidelines Local
Planning Policy.
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PD39.19 Local Planning Scheme 3 — Local Planning Policy
Parking

Committee 10 September 2019

Council 24 September 2019

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local | Nil.
Government Act

1995

Reference Nil

Previous Item Item 6 — 2 May 2019 - Special Council Meeting
PD25.19 — 23 July 2019 — Ordinary Council Meeting

Attachments 1. Draft Parking Local Planning Policy (TPS 2

parking ratios with no other standards)
2. Draft Parking Local Planning Policy (TPS 2
parking ratios and other standards)

Regulation 11(da) - Council agreed that the CEO, Manager of Planning,
Mayor and Deputy Mayor are to attend a meeting with the Chairman of
the WAPC in order to negotiate the outcome of the LPP for Parking.

Moved — Councillor Hassell
Seconded — Mayor Hipkins

That the Recommendation to Committee be adopted subject to:
1. Inclause 2 of the recommendation:

a. change the word “Refers” to “Negotiate”;

b. change the ‘to” after “policy” to “with”; and

c. after the word “Commission” change the word “for” to “prior
to”; and

2. The Policy be amended as follows:

a. In clause 3.1 add “and other wheeled vehicles” after the word
“cars”;

b. At the end of policy after tavern add residential 2 spaces per
dwelling unit; 3 spaces per dwelling unit on lots greater than 1000
sqguare metres;

c. page 1 at end change for hotel and motels 2 spaces per 5 guest
rooms;

d. aged care to be the same parking as hospitals

e. amend policy wording to cover all parking non-residential and
residential

Councillor Wetherall retired from the meeting at 9.21 pm.
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Councillor Shaw retired from the meeting at 9.34 pm.

Councillor Hodsdon retired from the meeting at 9.45 pm.

Councillor de Lacy left the room at 9.46 pm and returned at 9.47 pm.

Councillor de Lacy retired from the meeting at 9.49 pm.

CARRIED 7/1
(Against: Cr. Smyth)
(Abstained: Cr. McManus)

Committee Recommendation

Council:

1.

Proceeds to adopt the Parking Local Planning Policy, with
modifications set out in Attachment 1, in accordance with the
Planning and Development (Local Planning Schemes) Regulations
2015 Schedule 2, Part 2, Clause 4(3)(b)(ii);

Negotiate the Parking Local Planning Policy with the Western
Australian Planning Commission prior to final approval in
accordance with State Planning Policy SPP7.3, Residential Design
Codes Volume 2 — Apartments 2019 Clause 1.2.3 and the City’s
Local Planning Scheme No 3 Clause 32.4(5); and

The Policy be amended as follows:

a. In clause 3.1 add “and other wheeled vehicles” after the word
“cars”;

b. at the end of policy after tavern add residential 2 spaces per
dwelling unit; 3 spaces per dwelling unit on lots greater than
1000 square metres;

c. page 1 at end change for hotel and motels 2 spaces per 5
guest rooms;

d. aged care to be the same parking as hospitals; and

e. amend policy wording to cover all parking non-residential and
residential.
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Recommendation to Committee

Council:

1.

Proceeds to adopt the Parking Local Planning Policy, with modifications
set out in Attachment 1, in accordance with the Planning and
Development (Local Planning Schemes) Regulations 2015 Schedule 2,
Part 2, Clause 4(3)(b)(ii); and

Refers the Parking Local Planning Policy to the Western Australian
Planning Commission for final approval in accordance with State
Planning Policy SPP7.3, Residential Design Codes Volume 2 -
Apartments 2019 Clause 1.2.3 and the City’s Local Planning Scheme No
3 Clause 32.4(5).
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PD40.19 Local Planning Scheme 3 — Local Planning Policy -
Residential Development: Single and Grouped
Dwellings

Committee 10 September 2019

Council 24 September 2019

Director Peter Mickleson — Director Planning & Development

Employee

Disclosure under
section 5.70 Local | Nil.
Government Act

1995

Reference Nil

Previous Item Item 6 — 2 May 2019 - Special Council Meeting
PD27.19 — 23 July 2019 — Ordinary Council Meeting

Attachments 1. Draft Residential Single and Grouped Dwelling

Development Local Planning Policy

2. Draft Residential Single and Grouped Dwelling
Development Local Planning Policy with tracked
changes

3. Administration responses to the Mayor’s suggested
Local Planning Policy modifications

Regulation 11(da) - Council agreed that clause relating to ancillary
dwellings in the rear setback area should be deleted as it is not
desirable for those dwellings to be located in the rear setback area.
Council also agreed that the front setback variation guidance clause
should be deleted and that assessment of this element against the
Design Principles of the R Codes would be sufficient.

Moved — Mayor Hipkins
Seconded — Councillor James

That the Recommendation to Committee be adopted subject to the
deletion of clause 4.1.1, in 4.4.2 (a) delete the words “ancillary dwelling”.

Councillor Argyle left the room at 9.56 pm and returned at 10.00 pm.

Put Motion
Moved - Councillor Hassell
Seconded - Councillor Hay

That the Motion be put.

CARRIED 8/-
(Abstained: Cr. McManus)

26



Council Committee Minutes 10 September 2019

The Motion was PUT and was
CARRIED 4/2
(Against: Crs. Argyle & Smyth)
(Abstained: Crs. Hassell Horley & McManus)

Committee Recommendation

Council proceeds with the draft Residential Single and Grouped
Dwelling Development Local Planning Policy, with modifications as set
out in Attachment 1, with the deletion of clause 4.1.1 and in clause 4.4.2
(a) deletion of the words “ancillary dwelling”, and re-advertises for a
period of 21 days, in accordance with the Planning and Development
(Local Planning Schemes) Regulations 2015 Schedule 2, Part 2, Clause
4(2).

Recommendation to Committee

Council proceeds with the draft Residential Single and Grouped Dwelling
Development Local Planning Policy, with modifications as set out in
Attachment 1, and re-advertises for a period of 21 days, in accordance with
the Planning and Development (Local Planning Schemes) Regulations 2015
Schedule 2, Part 2, Clause 4(2).
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Community Development No’s CM03.19 to CM05.19

Report No’s CM03.19 to CMO05.19 to be dealt with at this point (copy attached

orange cover sheet).

Please note: This item was brought forward see page 19.

CM03.19 Community Sport and Recreation Facilities
Fund Applications — Swanbourne Nedlands
Surf Life Saving Club and Nedlands Golf
Club

Committee 10 September 2019

Council 24 September 2019

Applicant City of Nedlands

Employee Nil.

Disclosure under

section 5.70

Local

Government Act
1995

Director

Lorraine Driscoll — Director Corporate and Strategy

Attachments

1. Swanbourne Nedlands Surf Life Saving Club
Building Extension Business Case
2. Nedlands Golf Club Letter and plan
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CM04.19 Approval of Expenditure on Artwork
Installation on Annie Dorrington Park

Committee 10 September 2019

Council 24 September 2019

Applicant City of Nedlands

Employee Nil.

Disclosure under
section 5.70 Local
Government Act

1995
Director Lorraine Driscoll — Director Corporate & Strategy
Attachments 1. Arts Committee Terms of Reference.

Regulation 11(da) — Not Applicable — Recommendation Adopted

Moved — Councillor James
Seconded — Councillor Hassell

That the Recommendation to Committee be adopted.

(Printed below for ease of reference)
CARRIED UNANIMOUSLY 9/-

Committee Recommendation /|  Recommendation to
Committee

Council approves expenditure of up to $15,000 on the installation of
artworks by Tony Pankiw in the Annie Dorrington Park, Mt Claremont.
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CMO05.19 Arts Committee Recommendation Co-
ordinator Annie Dorrington Park

Committee 10 September 2019
Council 24 September 2019
Applicant City of Nedlands
Employee Nil.

Disclosure under
section 5.70 Local
Government Act

1995
Director Lorraine Driscoll — Director Corporate & Strategy
Attachments Nil.

Regulation 11(da) — Not Applicable — Recommendation Adopted

Moved — Councillor James
Seconded — Councillor Hassell

That the Recommendation to Committee be adopted.
(Printed below for ease of reference)
CARRIED 7/2
(Against: Crs. Argyle & Mangano)

Committee Recommendation /| Recommendation to
Committee

Council requests the CEO to appoint an internal project coordinator to

co-ordinate the process of the development of the Annie Dorrington
Park, including the installation of the artworks within the park.
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Corporate & Strategy Report No’'s CPS14.19

Report No’s CPS14.19 to be dealt with at this point (copy attached green
cover sheet).

| CPS14.19 List of Accounts Paid — July 2019
Committee 10 September 2019
Council 24 September 2019
Applicant City of Nedlands
Employee Nil.

Disclosure under
section 5.70 Local
Government Act

1995
Director Lorraine Driscoll — Director Corporate & Strategy
Attachments 1. Creditor Payment Listing July 2019
2. Purchasing Card Payments July 2019 (29" June 2019 —
28" July 2019)

Regulation 11(da) — Not Applicable — Recommendation Adopted

Moved — Councillor McManus
Seconded — Councillor Hassell

That the Recommendation to Committee be adopted.

(Printed below for ease of reference)
CARRIED UNANIMOUSLY 9/-

Committee Recommendation /|  Recommendation to
Committee

Council receives the List of Accounts Paid for the month of July 2019
(refer to attachments).
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9. Reports by the Chief Executive Officer

9.1 Bruce Trust and Esplanade

Committee 13 September 2019
Council 24 September 2019
Applicant City of Nedlands
Employee Nil.

Disclosure under
section 5.70 Local

Government Act

1995

CEO Mark Goodlet
Attachments 1. Bruce Trust Deed

2. Attorney General Advice Dated 1 May 2019

Councillor James retired from the meeting at 10.07 pm.
Regulation 11(da) — Not Applicable — Recommendation Adopted

Moved — Councillor Hassell
Seconded — Councillor Mangano

That the Recommendation to Committee be adopted.
(Printed below for ease of reference)
CARRIED UNANIMOUSLY 8/-

Committee Recommendation / Recommendation to
Committee

Council instructs the CEO to put forward a Scheme Proposal to the
Office of the Attorney General to vary the Bruce Trust Indenture as
follows, by the insertion of a new clause numbered ‘9’:

The Indenture, dated 4 June 1909, in respect of the Bruce Trust Land, is
varied by adding, immediately after clause 8, a new clause 9 as follows:

‘9. Notwithstanding anything in this Indenture, the Road Board may do
whatever is necessary or appropriate to:

(@) enable part of the said Lot 792 (but not exceeding twenty feet
in width) to be used as a road, aligned as nearly as practicable
to the existing road known as The Esplanade;

(b) enable the application of the City of Nedlands Parking and
Parking Facilities Local Law 2013 (as amended or replaced
from time to time) to the road known as The Esplanade,
including any part of the road that is on the said Lot 792; and
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(c) prohibit the charging of fees that allow for parking on any part
of the road that is on the said Lot 792; and

(d) maintain, but not increase, the bituminised surface and
associated road infrastructure constructed on the said Lot 792,
as existing at 315t May 2019.

Executive Summary

This report seeks formal Council approval to seek the Attorney Generals
consent to amend the indenture of the Bruce Trust Deed to allow part of the
Bruce Trust Land to be used as road reserve.

Discussion/Overview
The Bruce Trust Land

The far east section of Swan River foreshore that lies within the City’s
boundaries is known as the Charles Court Reserve an area made up of
several separate land parcels. One of these land parcels was vested in the
City’s predecessor, the Claremont Road Board, in June 1909, with the legal
responsibility now remaining with the City. This land was vested subject to a
number of conditions expressed in a document known as the Bruce Trust
Deed (Attachment 1), and the land parcel is hereunto referred to as the ‘Bruce
Trust Land’. As Trustees of the Deed the City of Nedlands is required to apply
the conditions within it to any activity affecting the land.

The ‘Bruce Trust Land’, labelled 3 in the diagram below with the area
represented in blue, is identified as Lot 792 on deposited plan 2948 with an
area of 19,482.6 m?2. It sits adjacent to a strip of Crown land, Class A reserve
labelled 2 below, which has a management order to the City of Nedlands from
the Department for Planning and Infrastructure. In practise, the two parcels of
land are utilised as a combined area exclusively used for sports and
recreation as playing fields and as a public recreational area. Playing fields
are marked out across the two and games are frequently held on the land by
the Nedlands Rugby club, who lease a club house from the City labelled 1
below, and informal games are played upon it by various visiting members of
the community and recreational user groups.
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3

Charles Court Reserve Pavilion (Rugby Club House)

4
Lot: 5168 D/P 91504 Reserve 22527 Class A
Management Order to City of Nedlands

Lot: 792 D/P 2948 'Bruce Trust Land’
Owned by City of Nedlands

Lot 0 D/P 4480
Claremont Road Board

The Esplanade

The Esplanade provides access to the Charles Court Reserve that is inclusive
of the Bruce Trust Land. With the exception of a small number of residential
properties that front the road, some parking facilities, and a small function
centre at the far end, this road leads to recreational facilities and a large area
of public reserve. As such, this road may be considered to primarily service
recreation and reserve.

In summer months, based on the City’s current data, approximately 1,070
vehicles travel along the Esplanade on average each day past the Bruce Trust
Land. The City has issues with the Esplanade currently that it wishes to
resolve, so that the road can effectively facilitate safe and compliant access
for these road users to access the recreational reserves and facilities in
alignment with the Australian standards for road design and construction.

One issue is that the section of Esplanade road reserve, at its northern end,
adjacent to the Bruce Trust is only 10m wide, being half the standard width.
The Esplanade carriageway itself is constructed to inconsistent widths and
currently overlaps onto the Bruce Trust Land by differing amounts along a
length of approximately 140m. A total approximate stretch of 190m of the
Esplanade lies in such close proximity to the boundary of the Bruce Trust
Land that the road reserve could not be extended to the full width of 20m
without encroaching further onto the Bruce Trust Land.

A current issue is that cars regularly park along this section of the Esplanade,
often half on the road and half on the grass, being wholly parked on the Bruce
Trust Land or parked half on the Esplanade and half on the Bruce Trust.
While the City’s Parking and Parking Facilities Local Law applies to roads and
reserves throughout the City. The City is unable to apply the full Parking and
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Parking Facilities Local Law to properly manage and enforce this parking, as
not all parts of this Local Law can be applied to land that is not road reserve,
and as such cannot be applied to vehicles that are parked on the Bruce Trust
land. Cars parked in this narrow section of the Esplanade create sight line
hazards and congestion along the Esplanade, particularly at weekends during
rugby games.

Previous Scheme Proposal

In September 2016, Council approved for a submission to be put forward to
the Attorney General's Office under section 7B of the Charitable Trusts Act
1962 proposing that the Bruce Trust Land be combined with adjacent Crown
land. This would in effect transfer the land in ownership from the City to the
Crown and for it to be subjected to a management order vested to the City of
Nedlands, combining the two parcels of land into one to be jointly
administered as a managed public resource for recreation. It was proposed
that such a scheme would enable the City to more effectively manage and
provide for the charitable purpose of the land, being as a reserve and
recreational grounds. This would allow for more effective and consistent
management of the Reserve as a single entity and would be the first step
towards amending the boundary of the Reserve to resolve the narrowness of
the Esplanade and resolving the associated parking issues. Part of this
proposal was also to allow for the upgrading of existing sports lighting which is
reaching its end of life and not compliant with current Australian Standards.

A submission was put forward to the Attorney General who referred the matter
to the State Solicitors Office (SSO). The City worked through various options
with the SSO and it became apparent that changing the terms of the Trust,
instead of merging the Trust land with the surrounding Class A Reserve, could
be a solution to resolve parking and lighting issues more quickly. The City
then put forward a proposal to the Attorney General seeking a change to the
Trust conditions, effectively to:

o allow part of the Trust to be used ‘as if’ it were road reserve, enable the
application of the City’s Parking and Parking Facilities Local Law on the
abovementioned section of land; and

o to increase the allowed building heights to allow for higher lighting.

The Attorney General instructed the City to give notice inviting public
submissions in opposition to the City’s Proposal and instructed this be sent to
all key stakeholders including the ‘Nedlands Park Estate’, this being a
designated area comprising properties owned by over 800 people. The SSO
collated the responses and provided a summary to the City, giving the City the
opportunity to respond to the submissions made. Following this the Attorney
General provided the City advice in respect to what he would and would not
approve, see Attachment 2. In short, he will support the effective use as a
road and parking, but not the increased height of the floodlighting.
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New Scheme Proposal

Taking the Attorney General’s advice into consideration, the City has drafted a
new Scheme Proposal, as put forward in the recommendation of this report.

The Attorney General advised that he will not, support a submission in respect
to increasing the allowing building heights of infrastructure which would
enable the construction of higher sports lighting. As a result, the City has not
included this in the draft Scheme Proposal recommended for Council
approval.

The Attorney General expressed concerns over the charging of parking on the
land and increasing the physical bituminised surface of the road. As a result,
the City has included new clauses that prohibit these. In addition, the
Attorney General specified how much land he would approve to be used as
road reserve, being no more than 20 foot in width (approximately 6 metres).
This is also reflected in the new Scheme Proposal.

The new Scheme Proposal that has been drafted for Council consideration is
as follows:

The Scheme Proposal being put forward is to vary the Bruce Trust Indenture
as follows by the insertion of a new clause numbered ‘9’

The Indenture, dated 4 June 1909, in respect of the Bruce Trust Land, is
varied by adding, immediately after clause 8, a new clause 9 as follows:

‘9. Notwithstanding anything in this Indenture, the Road Board may do
whatever is necessary or appropriate to:

(@) enable part of the said Lot 792 (but not exceeding twenty feet in
width) to be used as a road, aligned as nearly as practicable to the
existing road known as The Esplanade;

(b) enable the application of the City of Nedlands Parking and Parking
Facilities Local Law 2013 (as amended or replaced from time to
time) to the road known as The Esplanade, including any part of the
road that is on the said Lot 792; and

(c) prohibit the charging of fees that allow for parking on any part of the
road that is on the said Lot 792; and

(d) maintain, but not increase, the bitumanised surface and associated

road infrastructure constructed on the said Lot 792, as existing at
31st May 20109.
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Conclusion

Council’'s approval of this Scheme Proposal, and the subsequent Attorney
General's approval, will enable the City to utilise a 20ft strip (approximately
6m) of the Bruce Trust land along its adjacent length to the Esplanade, as
road reserve. This would increase the width of the road reserve to
approximately 16m inclusive of a nature strip on both sides. The yellow lines
in the concept below shows the new area that would be treated as a road
reserve including the existing Esplanade and a 6m wide strip of the Bruce
Trust Land.

The City may not increase the bitumen surface of the carriageway or charge
for parking but will be able to effectively enforce parking compliance including
for the existing ‘no standing’ and ‘3-hour limit" parking restrictions in place.
The only physical change would be to move the existing bollards further into
the Bruce Trust area to create a length of grassed nature strip wide enough for
vehicles to wholly park on, eliminating the ‘half on the road’ parking situation
and resolving congestion and sight line issues on the Esplanade.

Key Relevant Previous Council Decisions:

Council resolved at the Ordinary Meeting of Council 27 September 2016, item
13.6:

‘Council instruct the CEO to prepare and submit a scheme to the Attorney
General, seeking approval to combine the ‘Bruce Trust Land’ (Lot 792 on
deposited plan 2948) with adjacent Class A Reserve (Lot 5168 on deposited
plan 91504), under section 7B of the Charitable Trusts Act 1962.’
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Consultation

The City has undertaken public statutory consultation in respect to this matter
at the instruction of the Attorney General in April 2018. This included
information being released above and beyond the Attorney General’s statutory
notice, and a public workshop being held. The City has also met with all
residents who have requested meetings to discuss the matter, in some cases
on several occasions.

In relation to using part of the Bruce Trust as if it were road reserve, there was
some concern expressed during consultation that the City was seeking the
change in order to create a car park and charge payment for parking. The
proposed Scheme Amendment creates restrictions regarding the charging of
parking and the extension of any bituminised areas in order to address these
concerns. Additionally, during meetings with some local residents, there was
concern about changes to where vehicles would be allowed to park opposite
residences. The City maintains this Scheme Proposal proposes no changes
to any existing parking road marking and signage, the existing ‘no standing’
areas and ‘3-hour limit' areas intend to be retained. If at any stage in the
future the City reviews the parking arrangements in this area, this would be
subject to the standard community engagement and Council approval
processes applied to parking reviews throughout the City.

Budget/Financial Implications

The City has sufficient operating budget allocated to ‘Governance’, and
sufficient Parks Operating Budgets for the moving of the bollards adjacent to
the Esplanade, to adequately cover the costs of implementing this
amendment should it be approved.
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DECLARATION OF TRUEST,

1 4
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One thousand nine hundrad-asd nine JETVEEX EDVARD BRUCE of
Folkestone Bngland Gentleman (hereinafter called the grantor

which torm includes nis personal representatives) 6f the one
. P -

part AND TEE CLATKiONT ROAD BOATD (hereinaftor called ils .

' Road Bosrd) of tht cther part FHERFAS the grantor is the ..

=3 registered proyr;e Lo o Sws_n Tocetions 122 123 armt~2=0—am
\\{
Q .
. 3% Bt G - & being the uniransferred
AR { X ) ,
o} ':x.\/L 3 portion of the lrmnd co*:p*-izscd in Certificata of Title Volume
Fh S HOW 4447 - . .
% % 104 Folle €8 known &5 the EXILANDS PARK ESTATR and has hy
O s ‘ ' . -
ol ;y’rr&n%fer of even dzte transfeorred to the said Roed Boerd so
=] 2
0 1¢c 7

much of the paid Rehate 25 i cemprized in Lot 792 on dsposi-

ted plan 2943 AN WMTEERAS the conzideration for the sald ...

Transfer was the oxscution by the Road Beard of an Agreenment
dated the Beventh day of August Ons thousand nine hundred and
Sevsn mnd made hetween the nariies Sereto And the object for
hich the sald land was .80 :.t‘ ansferrsd was %o éecwe an open
area md reserve under the ;ccntrol of the said Road Board for

_ the use and enjoymant for !}ll time of all ‘persona within the

District under the jurisdicticn of the Road Board AND WHIREAS

it is desziradble to gst forth the truste and conditiope upon

' s o e e

o e——— e . [ f emeame i e T ———



[tem 9.1 - Attachment 2

vhrizk trhe =mald land was 'so tranaferrad and 1s nosr held'by.the
Roof Booed NOW TEIS I‘?’UE“TUEI WITWESTETY that the partles mut-

vally covenant and "eclare ag follows: -

1. THER sald land so. transferr2d shall bs vested in and
reld hy the szid Rosd Boe.ga ag & Reserve end Recreation Ground
under tre "Reede Act 1902' or n:f Act emending the same to the
same axtent =2nd 1n the zame rxc.n'ﬂ.e— ag i the said land were a
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using or 'd“siring to use the gz2id land for r’s‘crsat'io’n'- purposes.

2, T.E Koead Reard fs}:a.l not ls s:_ cr let the seid land axr
any pert thereof hut shall at =231 tizes s{?..in the emlusive
pczsessich mencsgenent and:;;’:éntrcl ihereof.

K ' 3, THS owners and, o'ccuniers for the time being c¢f the

stbhdivisional lcts con t:he Fa.i{.. c1xn. shutting upcn the said lot .

+AA-
~TO07T

-3

02 l.,.ll et a1l timesx h&ve tree scegss t0 snd freca «he fores

-‘ﬂ

ghore 2 the said la.,t mer«t*o aned lot.

4, "’::E Ebe.d. Board. E-ll aot cuild. ¢r erecet any evecticns

or z2truciures T &*1 ‘the sa.I I.o 7TE2 of = haigkt excecding ...
thirty feet noT excert 8830 this parrpreph rrevided interfere
%1tk the rigkte of eccs88 AN the last wreceding recapreph re=

ferr=2 to V¥o tuflading er}:ficn or siructura under 1'.his clause
Z

e .
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shell be placed closer thap twenty five fe.et to the houndary
‘line of any of the said supdivisional lots abutting on Lot 792.

5. THR Road Board shall keep the sald land and all build
ings and ersctionz; t.‘mrahn'.in geod order and condition and ...
propcorly Cléénpd and a.tter';icd to.

5. THE Roed Board shall not comeit or permit on the said
land ony a.ct or th.ing lLkely $0 become or be e nuisance da.m.age
annoyance or injury to the‘gra.ntor or to any person Or persons

~ owning leasing or occu’pyintg any part of the said Eétate.

7, THESR pressnts may be enforced against the Road Board
by any person who for the time being is lessee ovowant OF «. .
owner of the sald estate or any part thereof and for such pur=
Tose auc;h P.ezi"son's "shali b;‘,deemed beneficierics ur;der and....,'
entitled to the beneflt cf this instrument.

8, THElgranﬁor or the Registrar of Tiilcs may lodge & .
Cavest against the Certificate of Title of the land to protect
these vpresents, )

IV WITNESS whersof the said prrties have hereunto set
their hands and seals the ::le-y and year -"i:st be:ore‘written.

Mzz«cw/
EICNED SEALED AXD DELIVERED by the ) Estee

e dd
said TDWARD BRUCR by his Attc‘rney ":;'7 (“J < /,%[/éa,,wo
Arthur Eenry ¥illd :
ence of, y

ROAD BOARD was hereunfo affixed in )
the prasence O
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A,

Attorney General; Minister for Commerce

Our ref: 67- 00818
Your ref: PROJ-1566224070-50

The City of Nedlands

as Trustee of the Bruce Trust
71 Stirling Hwy

NEDLANDS WA 6009

Attention: Greg Trevaskis, Chief Executive Officer

Dear Mr Trevaskis
BRUCE TRUST — SCHEME UNDER CHARITABLE TRUSTS ACT 1962 (WA)

1. By letter dated 1 May 2017, the City of Nedlands (City), as trustee of the Bruce Trust,

submitted a scheme under the Charitable Trusts Act 1962 (WA) (the Act) to vary the

Bruce Trust. In addition to the initial letter, | also received:

(a) your letters to the State Solicitor's Office dated 4 and 17 January 2018, which
provided further information in relation to the proposed scheme;

(b) a copy of the advertisement of the scheme;

(c) nine submissions in response to the scheme; and

(d) your letter to the State Solicitor's Office dated 21 November 2018,
responding to issues raised in those submissions.

2. | accept that all the persons who made representations in response to the
advertisement or notice of the scheme have an interest in the matter and | have had
regard to those representations, in accordance with section 10A(5)(b) of the Act.

Summary

3. | would approve the scheme as it relates to parking, subject to conditions to reduce
the allowed width of road reserve and prohibit paid parking or bitumenising of the
Bruce Trust land. | would refuse the scheme in relation to erecting new, taller lighting
structures. :

4. | invite the City to submit an amended scheme fo give effect to this conclusion.
A. The Bruce Trust

5. The Charles Court Reserve is an area of the Swan River foreshore in the City of
Nedlands. It is made up of separate land parcels, one of which is Lot 792 on deposited
plan 2948, with an area of 19,482.6m? owned by the City of Nedlands subject to a
charitable trust (the Bruce Trust Land).

Level 5, Dumas House, 2 Havelock Street, West Perth, Western Australia, 6005
Telephone: +61 8 6552 6800 Facsimile: +61 8 6552 6801 Email: minister.quigley@dpc.wa.gov.au



ltem 9.1 - Attachment 2
2

6. The trust was established by a deed dated 4 June 1909 (the Trust Deed) by which
Edward Bruce transferred land known as the "Nedlands Park Estate" to the
Claremont Road Board.

7. The Trust Deed established a charitable trust, requiring the land to be held "as a
Reserve and Recreation Ground". The City of Nedlands (as the successor to the
Claremont Road Board) is the registered proprietor of the Bruce Trust Land and is
the current trustee of the Trust.

B. Scheme proposed
8. The City seeks approval of the following scheme:

The Indenture, dated 4 June 1909, in respect of the Bruce Trust Land, is varied
by adding, immediately before clause 7, a new clause 6 as follows: -

(6) Notwithstanding anything in this Indenture, the Road Board may do whatever
is necessary or appropriate to enable —

(a) part of the said Lot 792 (but not exceeding sixty feet in width) to be used as
a road, aligned as nearly as practicable to the existing road known as The
Esplanade;

(b) the erection upon the said Lot 792 of light towers, each not exceeding a
height of 99 feet, for the purpose of illuminating the playing fields on the said
Lot 792 and the adjoining Reserve Lot 5168; and

(c) the application of the City of Nedlands Parking and Parking Facilities Local
Law 2013 (as amended or replaced from time to time) to the road known as
The Esplanade, including any part of the road that is on the said Lot 792.

9. The City advised that:
"The primary purpose of this proposal is to address road safety concerns
adjacent to, and resolve non-compliant lighting on, the Bruce Trust land.”

10. Since the scheme addresses two separate issues, road safety and lighting, these
issues are addressed separately below.

C. Preliminary issues
Jurisdiction

11. Under section 10A of the Act (and regulation 3(1) of the Charitable Trusts Regulations
2015 (WA)), | have jurisdiction to approve schemes where the value of the property
is less than $100,000.

12. The City provided a valuation of the Bruce Trust Land dated 5 December 2017 for a
valuation as at 23 November 2017 prepared by Herron Todd White. The valuation
report states that the current market value of the Bruce Trust Land "As is" is $75,000.
| note that the market value takes into account the current constraints on the use of
the land (that is, the land may only be used for recreational purposes). Accordingly,
on the basis of the valuation report, | am satisfied that | have jurisdiction to approve
the scheme since the Bruce Trust Land is valued at less than $100,000.
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Validity of notice

13. One submission | received asserted that the scheme should be refused on the basis
that the notice given by the City of the scheme was "misleading and substantively
defective", because it only invited submissions from “any person who opposes the
Scheme”, rather than inviting submissions more generally from any person
considered by the Attorney General to have an interest in the matter. The submission
asserted that the Notice implied that an application had been made to the Court under
section 10(2) of the Act, which would invoke the requirements of sections 11 and 12
of the Act and that the notice may lead the general public to think that if they supported
the scheme, there was no capacity to make a submission.

14. | am not persuaded by the argument that the notice was invalid, or that the scheme
should be refused on that basis, for several reasons:

(a) First, in my view, the wording was broad enough to capture any relevant
submissions (and certainly captures any that could be relied upon by a person
opposing the scheme);

(b) Secondly, the Act requires that the trustees give public notice of the scheme
“in such a manner as the Attorney General thinks fit". No further requirements
for the advertising are set out. This allows some latitude in the drafting of the
advertisement. | directed the form of the notice;

(c) Thirdly, the call for submissions in opposition to the scheme mirrors the
approach of the Act which, in section 11 setting out the advertising
requirements for schemes to be submitted to the Supreme Court, refers to
notice “requir[ing] any person desiring to oppose the scheme” to respond.
Similarly, section 12 requires a person “wishing to oppose a scheme” to give
notice before the hearing. There is no equivalent, broader provision allowing
for submissions in support of the scheme;

(d) Fourthly, in my view the notice does not (as alleged) misleadingly suggest an
application has been made to the Court, such that sections 11 and 12 of the
Act are invoked. The Act contains two separate procedures: one for approval
by the Attorney General (section 10A), the other for approval by the Supreme
Court (sections 10, 11 and 12). The notice expressly states that the application
has been made under section 10A;

(e) Fifthly, the advertisement of a scheme under section 10A is not mandatory in
every case (under section 10A(5)(a));

(f) Finally, in any event, section 10A(11) of the Act expressly provides that the
“Attorney General may approve a scheme even if the procedural requirements
of this Part have not been complied with in relation to the scheme.” Although
the submission argues that the advertisement is not procedural, | do not agree
with this view. It seems clear from a fair reading of the whole of section 10A
that advertising requirements would be considered procedural requirements.

15. Not all the submissions received were from people opposed to the scheme. One
merely sought a change to a parking design (which apparently did not actually relate
to the proposed scheme).

Claims that information was misleading

186. Some submissions opposing the scheme alleged that information provided to local
residents, at a public information session and in a letter dated 28 February 2018, was
misleading. Based on the City's response to those allegations, | am not satisfied that
they are correct.
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17. In any event, those materials were not submitted to me other than to respond to those
allegations, so do not form part of the basis on which | assessed the scheme.
Other approvals
18. Some submissions referred to environmental concerns relating to the proposed

towers (given that flocks of fairy terns fish and roost in the area) and a requirement
for permits under the Swan and Canning Rivers Management Act 2006 (WA). The
City acknowledged this legislation and advised that it intended to consult with, and
seek necessary approvals from, the Swan River Trust division of the Department of
Biodiversity, Conservation and Attractions before undertaking any development on
the Bruce Trust Land.

19. The City could not seek those approvals before approval of the scheme. In my
- opinion, any environmental issues can be adequately addressed through that
approvals process.

D. Road safety / parking

20. By the City's letter dated 1 May 2017, submitting the scheme, the City explained the
purpose of this aspect of the scheme as follows:

"The proposed variation 6(a) seeks to use a modest portion of the Bruce
Trust Land as road reserve, to address road safety issues on the road
adjacent, the Esplanade. The current width and layout of the existing
Esplanade road reserve is not sufficient to accommodate the number of
visitors to recreational areas of the foreshore including the Bruce Trust land.
The substandard width of the Esplanade, combined with a high volume of
parallel parking, half on the verge and half on the road, creates sight line
hazards and safety concerns for passing vehicles. The issue is particularly
prevalent during weekends and evenings when games are being played on
the Bruce Trust land and a large number of people are visiting the area for
passive recreation and dog walking. ...

The proposed variation 6(c) would enable the City to apply local parking laws
upon the portion of land identified in variation 6(a) to ensure the provision of
parking can be effectively managed for safety and maximising public
amenity."”

21. The City's letter to the State Solicitor's Office dated 4 January 2018 expanded upon
the safety improvements in relation to sightlines that were sought by the scheme:

"The insufficient parking availability and road width currently means that
vehicles driving past the Bruce Trust are illegally driving over solid white lines
and struggling to pass oncoming traffic. This is not only unsafe to those
driving past as it creates sight line hazards and increases chances of
collision, but also makes it unsafe for Bruce Trust visitors parked along the
Esplanade and exiting their cars or for Bruce Trust visitors crossing the road
between parked cars. The current lack of parking and safe access currently
often means that people driving to the area to make use of the Bruce Trust
land for recreation, are forced to park much further down the road and use
alternative public space, or are discouraged from visiting the area at all."

22. The City has advised that the width of the current Esplanade road reserve is
10 metres, which is half the width of most other roads in the City. In its response to



23.

24,

25.
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submissions dated 21 November 2018, the City clarified that it refers to "road reserve"
in a broader sense:

"The City is referring to the road reserve in its true sense of land classified
as road- reserve under Certificate of Title which is typically required to
accommodate a variety of other infrastructures in addition to ‘road surface’
including verge/nature strip, footpaths, drainage infrastructure, parking bays,
public lighting and suchlike."

The City advised in its letter dated 21 November 2018 that the intention of the scheme
is:

"to enable the City to move the existing bollards slightly south so that
vehicles could park fully on the grass allowing a safe trafficable route along
the bitumenised road surface for passing vehicles. ... The City could and
would endeavour to offset deterioration of the grass through supplementary
turf management means."

Further, as noted in the same letter, the City considers that the amendment is
required in order to properly apply the City's Parking and Parking Facilities Local Law
and to enforce parking restrictions under that law. | accept that apparently relevant
provisions of that local law apply to "carriageways" or "thoroughfares" and that these
terms are defined by reference to, amongst other things, "roads". The local law does
not apply to land generally. | therefore accept that proper regulation of parking would
be assisted by the scheme proposed.

Several of the submissions | received raised an understandable concern that allowing
parking on the Bruce Trust Land would lead to future bitumenised parking or parking
for which a fee would be charged.

By letter to the State Solicitor's Office dated 17 January 2018, the City confirmed that
it had no intention of introducing paid parking on the Bruce Trust Land and the City
had no objection to it being a condition of approval of the scheme that fees for parking
on the Bruce Trust Land be prohibited.

The City has confirmed that it is proposing only to make the Esplanade road reserve
wider, not to increase the bitumenised road surface constructed within that reserve.
In my opinion, this should be confirmed by way of condition on the scheme, consistent
with the charitable purpose of the trust (namely, recreation).

The scheme proposed refers to a possible width of road reserve of sixty feet. |
understand this width is based on the usual road reserve width of approximately 20
metres. However, since the Esplanade is already 10 metres wide, a much smaller
width of encroachment onto the Bruce Trust Land would be sufficient to create an
average sized road reserve. Further, a usual road reserve would include the
bitumenised surface plus land on both sides of this — an average of five metres on
each side of a 10 metre surface. Therefore, | would only approve an encroachment
of approximately this magnitude. The proposed scheme uses feet, rather than metres
(I assume for consistency with the Trust Deed). | would approve a scheme permitting
an encroachment of up to 20 feet (just over six metres).

One submission in opposition to the scheme asserted that witch's hats, "no standing”
signs and yellow lines could be an appropriate long-term solution to control parking.
The City disagreed and noted that enforcement of "no standing" signs and other
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parking issues is currently difficult where cars are parked on the Bruce Trust Land
and not on a road reserve. | accept the City's position on this issue.

One submission raised a concern that the scheme would allow parking too close to
the corner of the Esplanade where it meets Broadway. However, the City noted that
parking is (and should continue to be) disallowed at this corner. | also accept that
enforcement of this position would be assisted by the scheme.

The City states that parking restrictions in the area are regularly breached and have
provided photographs that support this.

Some of the submissions | received objected to the parking changes on the basis that
this would increase speeding on the Esplanade. | accept the City's position that cars
being parked onto the trafficable surface of the road is not an appropriate method of
deterring speeding. If there are issues with speeding, these should be addressed by
different means.

Similarly, some of the submissions were concerned that there may be an increase in
traffic due to the scheme. The City did not accept that resolving the parking issues
would affect traffic. It also noted that traffic count data showed an average of 800 or
1200 vehicles per day (in winter and summer respectively), which is under half the
maximum recommended for a residential road (3000 vehicles per day). | am satisfied
that | do not need to refuse the scheme on the basis of any traffic issues.

| must also be satisfied that the changes proposed under this scheme would not affect
the charitable purpose of the trust. The City has provided the following information
that satisfies me that the proposed parking will be for recreational purposes - that is,
people parking to use the Bruce Trust Land — rather than for parking for other
purposes:

(a) In its letter dated 4 January 2018 the City stated:

"With the exception of a small number of residential properties, the
Esplanade adjacent to the Bruce Trust does not lead to anywhere other than
recreational facilities and open space. As such, it is expected that the
majority of the vehicles accessing and parking on the Esplanade belong to
recreational users of the area.” :

(b) In its letter dated 21 November 2018 the City advised that:

"Some of the peak parking issues occur whilst games are being played on
the foreshore, often co-inciding with peak times for dog walkers and those
enjoying the river for passive recreation”.
Increased parking at times when the reserve is busy suggests people parking
are using the Bruce Trust Land for recreation (rather than parking for nearby
homes or businesses or to attend university);

(c) The City also notes that parking areas further along the Esplanade are not well-
utilised during times while the Esplanade is experiencing congestion,
suggesting that those parking on the Bruce Trust Land are using that area,
rather than parking there to go elsewhere;

(d) In relation to parking for university students, the City stated in its 21 November
2018 letter:

"The 3hr parking restrictions implemented along the Esplanade are a
deliberately implemented strategy designed to deter regular long-term
parking by university students and the City intends to retain these
restrictions."
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35. As trustee, the City will still be under an obligation to ensure that the Bruce Trust Land
is only used for charitable (recreational) purposes. | therefore do not need to impose
a condition to this effect.

36. The City submitted the scheme pursuant to sections 8 and 10A of the Act. Section 8
requires the applicant to demonstrate that the proposed variations will “facilitate” the
administration of trust property or the overall operation of the trust. This provision has
not been frequently used in this jurisdiction. However, the New Zealand High Court
has said, in respect of the equivalent provision of the New Zealand Act, on which
section 8 is based":

"It is necessary for this Court to be satisfied that the administration of the
property or the carrying out of the Trust “could be facilitated” by the variation
sought. The ordinary dictionary meaning of “facilitate” is “made easier,
promoted or held forward”."?

37. | am satisfied that, due to the narrow width of the Esplanade road reserve, cars will
continue to park on the Bruce Trust Land, whether or not the scheme is approved.
Based on the evidence provided by the City, | am satisfied that such parking is, at
least in general, for the purposes of recreational use of the reserve that includes the
Bruce Trust Land.

38. In accordance with the Court's approach noted above, | am satisfied that it would
"facilitate" the recreational purpose of the Bruce Trust to regulate the parking that
occurs on the Bruce Trust Land. | am satisfied that the scheme is a reasonably
necessary and an appropriate way of achieving this.

39. | would, however, impose conditions on this aspect of the scheme, as follows:
(a) the reference to a width "not exceeding sixty feet" be amended to "not
exceeding twenty feet";
(b) no fees be charged by the City for parking on the Bruce Trust Land; and
(c) there be no increase to the bituminised surface of the Esplanade onto the road
reserve on the Bruce Trust Land.

E. Lighting

40. By the City's letter dated 1 May 2017, submitting the scheme, the City explained the
purpose of this aspect of the scheme as follows:

"The proposed variation 6(b) seeks to enable the City to replace existing
non-compliant lighting for existing playing fields. A current design for the
installation of six new compliant lighting poles, two of which would need to
be located on the Bruce Trust land, is unable to proceed based on the
existing conditions of the Trust, which were developed before current sports
lighting technologies and standards existed."

41, The "existing condition" referred to is clause 4 of the Trust Deed, which, relevantly,
provides:

"The Road Board [trustee] shall not build or erect any erections or structures
upon the said Lot 792 of a height exceeding thirty feet nor except as in this

1 Section 33 of the Charitable Trusts Act 1957 (NZ).
2 Re Melanesian Mission Trust Board, High Court Auckland M1140/98, 24 September 1998, Paterson

J.
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paragraph provided interfere with the rights of access in the last preceding
paragraphs referred to[.] No building erection or structure under this clause
shall be placed closer than twenty five feet to the boundary line of any of the
said subdivisional lots abutting on Lot 792."

In effect, the scheme seeks to remove this restriction, as it relates to lighting for the
purposes of illuminating the playing fields on the Bruce Trust Land. The City's letter
to the State Solicitor's Office dated 4 January 2018 explained the basis for the change
sought:

"The restriction enforced by clause 4 in the Deed limits the height of lighting
towers to a little over 9 metres. The proposed lighting towers are 30 metres
in compliance with Australian Standard 2560.2.3-2007 Sports lighting —
Lighting for football Ball and Physical Training. Such lighting towers and
heights take into consideration the required lighting to suitably accommodate
such recreational activities to take place in the evening, but also reduced
light spill and light impact on any surrounding facilities and residences. The
proposed lighting upgrade will output only downward light with no light above
horizontal. As such, despite being much taller than the existing sports
lighting, the proposal will not adversely impact upon the character of the local
area or result in any loss of amenity for surrounding development.”

In response to submissions from nearby residents (who benefit from the existing
clause 4 of the Trust Deed), the City clarified that the relevant Australian Standards
requirements do not directly or expressly require lighting towers with a height of 30
metres, or any particular height. However, according to the City, in order to comply
with the combination of requirements for:
(a) sufficient lighting for the relevant sporting activities (50 lux as required for
"Amateur and semi-professional level — ball and physical training"); and
(b) limiting dispersion of light (light spill) and glare issues, for the benefit of people
living nearby (which requires that lighting be directed more vertical/downward
rather than more horizontally, to reduce glare and to confine the light spill area),
in effect, 30 metre lighting towers are required.

The standards referred to by the City were:
(a) AS 2560.1-2002 Sports lighting Part 1: General principles (currently under
review, in draft as DR AS 2560.1:2018);
(b) AS 2560.2.3-2007 (R2017) Sports Lighting Part 2.3: Specific applications —
Lighting for football (all codes); and
(c) AS 4282-1997 Control of the obtrusive effects of outdoor lighting (currently
under review, in draft as DR AS/NZS 4282:2018).

The City advised (in its letter dated 21 November 2018) that its lighting designers
used specialised design software which allows the modelling of light uniformity, glare
and spill. Their advice was that to comply with the relevant lighting standards in this
particular location would require that lighting towers be 30 metres in height to allow
the luminaires to be directed sufficiently vertically rather than horizontally.

The City says that if such lighting is not approved and the current 10 metre high
lighting towers deteriorate, they could not be replaced with the same height towers,
since the current lighting does not comply with the above Australian Standards. The
City claims that in this case it would "be forced to remove the lighting completely and
evening sports will be forced to cease completely.” '
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47. | received nine submissions in relation to the scheme. Eight of these were from
nearby residents, who benefit from the protective provisions of the Trust Deed. Seven
of those eight submissions opposed the scheme, including opposing increasing the
height of the lighting towers. They claimed that changing the lighting towers as
proposed would detrimentally affect their amenity (being more physically obtrusive as
structures, interrupting views across the reserve and the river and by increasing the
light spill). Several submissions noted that the proposed towers would be higher than
their units, so that even horizontal light would be significantly intrusive. The City (in
its letter dated 21 November 2018) disagreed that that would be the effect, referring
to the proposed "directional LED technology with controlled light spill, which would
reduce the light spill [compared with] the current lighting towers". It provided
photographs demonstrating that the type of lighting proposed appears to be very
focused, with areas behind the lighting remaining in darkness.

48. Some submissions claimed that unit values would be reduced. In its response, the
City stated that there was no evidence of this.

49, Some submissions claimed that increased night games (facilitated by greater lighting)
would adversely impact their amenity due to noise (such as shouting and yelling by
players). The City advised that no changes to existing practice timetables or playing
times were proposed.

50. | accept that the administration of the Bruce Trust Land and its charitable purpose of
recreation would be "facilitated" by allowing the new lighting proposed by the City, for
the purpose of evening sports. However, | also accept that there would be some
adverse impact on nearby residents, who currently benefit from protections in the
Trust Deed (as discussed further below).

51. | must therefore consider whether it is open to me and appropriate to approve this
aspect of the scheme, given clauses 4 and 6 of the Trust Deed.

Conditions on charitable trusts

52. The Trust Deed provides for certain rights of residents of the privately-held land
adjoining the Bruce Trust Land. Clause 4 of the Trust Deed prohibits the building or
erecting of any erections or structures upon the Bruce Trust Land which:

(a) are of a height exceeding 30 feet;

(b) interfere with the rights of access granted to the owners and occupiers of the
subdivisional lots abutting the Trust land; or

(c) are closer than 25 feet to the boundary line of any of the subdivisional lots
abutting the Trust land.

53. Clause 6 of the Trust Deed (incorrectly numbered as a second clause 5) provides:
"The Road Board shall not commit or permit on the said land any act or thing
likely to become or be a nuisance damage annoyance or injury to the grantor
or to any person or persons owning leasing or occupying any part of the said
Estate.”

54, Clause 7 of the Trust Deed provides that the provisions of the Trust Deed:

"may be enforced against the Road Board by any person who for the time being
is lessee occupant or...owner of the said estate or any part thereof and for such
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purpose such persons shall be deemed beneficiaries under and ... entitled to
the benefit of this instrument.”

55. It is common for the donors of funds for charitable purposes to attach conditions to
the gift or to stipulate mechanisms pursuant to which the funds are to be spent. These
conditions or stipulations do not affect the charitable character of gifts.?

56. Although a charitable trust may not have mixed charitable and non-charitable
purposes,” it appears that it is permissible for a trust that is for charitable purposes to
be subject to a condition that has a private, rather than public and charitable purpose.
For example, in Re Tyler; Tyler v Tyler [1891] 3 Ch 252; [1891-94] All ER Rep Ext
1996, money was bequeathed to a charity on condition that the charity maintain the
testator’s family vault. The Court upheld the condition; the trustees were bound by it.

57. Once the trustee has accepted a gift subject to conditions, it must comply with those
conditions (subject to exceptional circumstances, such as illegality). As Young J
stated in Re Byrne’s Estate; Permanent Trustee Co Ltd v A-G (unreported,
SC(NSW), Young J, 12 December 1994):

"“If one is given a gift for a certain purpose or on certain conditions, then if
one accepts the gift one must comply with the conditions. If one does not

I

like the conditions, one does not accept the gift.

58. When considering a scheme proposed under section 7 of the Act (relating to a trust's
purposes), | am obliged to consider whether the proposed scheme gives effect, as
nearly as possible, to the original intentions of the donor. For example, in Re
Goldwater (dec) [1967] NZLR 754, 757, Gresson J stated (in respect of the New
Zealand equivalent provision®):

" .. in deciding whether to approve a scheme, the Court owes a duty to the
settlor of the trust property to dispose of it as nearly as possible in
accordance with the intentions of the settlor. It owes a duty also to those
proposed to be benefited by the trust, and to the public generally, to dispose
of the fund or property as nearly as possible in accordance with the
charitable purposes of the trust, and in such a way as will best serve the
interests of those intended to be benefited."

59. The possible application of such a rule under section 8 is more complex.

60. Section 8 requires the applicant to demonstrate that the proposed variations will
“facilitate” the administration of trust property or the overall operation of the trust. This
provision has not been frequently used. However, as noted above, the New Zealand
High Court has said, in respect of the equivalent provision of the New Zealand Act,
on which section 8 is based®:

"It is necessary for this Court to be satisfied that the administration of the
property or the carrying out of the Trust “could be facilitated” by the variation

3 Central Bayside General Practice Association Ltd v Commissioner of State Revenue (2006)
228 CLR 168, [33] (Gleeson CJ, Heydon and Crennan JJ).

4 Morice v Bishop of Durham (1804) 9 Ves 399; 32 ER 656, 659 - subject to s 102 of the Trustees
Act 1962 (WA).

5 Section 32 of the Charitable Trusts Act 1957 (NZ).

6 Section 33 of the Charitable Trusts Act 1957 (NZ).
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sought. The ordinary dictionary meaning of ‘facilitate” is “made easier,
promoted or helped forward”."”

61. In New Zealand, it appears that the equivalent of section 8 has been relied upon for
relatively uncontroversial amendments to trust deeds, generally with the purpose of
bringing a trust into line with more modern requirements for governance and
administration. For example:

(a) changes to a trust's name, governance, proceedings of trustees meetings,
limitation of powers and remuneration to trustees;® and

(b) changes to the numbers of trustee board members, appointment and removal
of such trustees and permitting trustee resolutions in writing (without requiring
meetings in person).®

62. However, it appears that the New Zealand High Court has been careful to avoid
approving, pursuant to the equivalent of section 8, a scheme which would alter the
original charitable purposes of the trust.’® The Court has described the provision as
one "relating to amending administrative provisions of a trust"."’

63. In the second reading speech of the bill which became the Act, the Hon Mr Guthrie,
Member for Subiaco, said'?:

"These schemes arise basically in two sets of circumstances. Either the trust
that was worked out by the donor has not been complete in itself and needs
amplification; or the very purposes for which it has been established become
untenable. The Policy of the law is to endeavour to give effect to the donor's
intention by approving what is known as a cy-pres scheme."

64. The "two sets of circumstances" referred to are apparently those covered by sections
7 and 8 of the Act respectively. That is, section 8 is described as covering
circumstances where "the trust that was worked out by the donor has not been
complete in itself and needs amplification".

65. This suggests that, in contrast to section 7 of the Act (which only applies in limited,
specified circumstances), section 8 is not apparently intended to allow for a scheme
that would fundamentally alter the trust as originally intended, as opposed to
"amplifying" or expanding upon it.. This approach is consistent with the cy-pres
jurisdiction of the Court that was replaced by the Act'®, that was intended to, as nearly
as possible, give effect to the donor's original purpose.

7 Re Melanesian Mission Trust Board, High Court Auckland M1140/98, 24 September 1998,
Paterson J.

8 Re Canterbury Branch New Zealand Federation of University Women Trust [2015] NZHC 950
[7 May 2015], [5].

9 In the matter of Auckland Observatory and Planetarium Trust Board [2017] NZHC 1224 [7 June
20171, [6]. '

10 See Re Canterbury Branch New Zealand Federation of University Women Trust [2015] NZHC
950 [7 May 2015], [9], [10]; and In the matter of Auckland Observatory and Planetarium Trust
Board [2017] NZHC 1224 [7 June 2017], [13] —[14].

11 The WR Williams Memorial for the Missions to Seamen Trust Board Inc [2018] NZHC 867 [30
April 2018].

12 See Hansard, Legislative Assembly, 1 November 1962, 2306.

13 See Taylor v Princess Margaret Hospital for Children Foundation Inc [2012] WASC 83, [47] -
[59].
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66. In light of the above, in my view it is not open to me to approve the scheme as it
relates to lighting, since to do so would be directly inconsistent with a (valid) condition
on the charitable trust.

67. Alternatively, if it is open to me to approve the scheme as it relates to lighting, | decline
to do so as in my view it would be contrary to public policy (in accordance with section
18(1)(a) of the Act) since it may discourage future charitable gifts if potential donors
consider that any otherwise valid conditions they impose on those gifts will not be
carried out.

68. | accept that in some cases it may be appropriate to vary, by a scheme under the Act,
some conditions imposed on charitable gifts, however in my view it is not appropriate
to do so in this particular case.

F. Section 18 of the Act

69. As you are aware, a scheme under Part Il of the Act cannot be approved unless | am
satisfied of the matters set out in section 18 of the Act:

(a) Whether the scheme is a proper one etc: Subject to my view that it is not open
to me nor appropriate to override clauses 4 and 6 of the Trust Deed, in my view
the scheme is otherwise a proper one that should carry out the desired purpose
and is not contrary to law or public policy or good morals.

(b) Whether the scheme can be approved under Part Ill: Other than proposed
clause 6(b), in my view the scheme can be approved under Part Ill of the Act,
in accordance with section 8.

(c) Whether every proposed purpose is charitable and can be carried out: in
accordance with section 5 of the Act, the recreational purpose of the trust and
the scheme is a charitable one. In particular, | am satisfied that the
arrangements to allow (and better regulate) parking on the Bruce Trust Land
are nevertheless for recreational purposes, as discussed in paragraph 32
above.

(d) Compliance with Part Ill: The City has complied with Part lll of the Act in that it
has prepared a scheme under section 9 of the Act and submitted the scheme
to me in accordance with section 10 of the Act.

G. Conclusion

70. | would approve clauses 6(a) and 6(c) of the proposed scheme, subject to the
following amendment and conditions:
(a) the reference to a width "not exceeding sixty feet" be amended to "not
exceeding twenty feet";
(b) no fees be charged by the City for parking on the Bruce Trust Land; and
(c) there be no increase to the bituminised surface of the Esplanade onto the road
reserve on the Bruce Trust Land.

71. | would refuse to approve clause 6(b) of the proposed scheme.

72. In accordance with section 10A(4) of the Act, | must either approve the scheme
submitted or refuse to approve it. Section 10A of the Act does not permit me to
approve a scheme in part only. Therefore, if you wish me to approve a scheme in the
terms referred to in paragraph 70 above, please submit an amended scheme in those
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terms. This is permitted in accordance with sections 10(1)(a) and 10A(4)(1) of the
Act.

If the City does not submit a new scheme, but instead requires a decision on the
scheme as submitted, | would refuse to approve that scheme, for the reasons set out
above.

Please also note that pursuant to section 10A(11) of the Act, | may charge the trustee
my reasonable fees for the costs and expenses incurred in considering the scheme.
| will address this issue at the completion of the consideration of the scheme.

| look forward to receiving your advice as to how you would like to proceed.

Yours sincerely

7John Quigley MLA

ATTORNEY GENERAL

= 1 MAY 2019
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Policy Reviews

Council Committee Minutes 10 September 2019

Committee 13 September 2019
Council 24 September 2019
Applicant City of Nedlands
Employee Nil.
Disclosure under
section 5.70 Local
Government Act
1995
CEO Mark Goodlet
Attachments 1. Staff Superannuation Contributions Policy - Existing
2. Superannuation Contributions Policy - New
3. Footpaths — Construction and Maintenance Policy
4. Naming of Parks, Streets, Public Facilities and
Buildings Policy
5. Shading of Streetlights Policy
6. Dinghy Storage on River Foreshore Reserves Policy
7. Crossover Construction and Maintenance Policy
8. Superannuation Contributions Procedure
9. Footpaths — Construction and Maintenance
Procedure
10. Naming of Parks, Streets, Public Facilities and

Buildings Procedure

Regulation 11(da) — Council wants to retain the ability to nominate
persons who have provided public service, or who are/have been
landowners, or where precedence of existing names exists.

Moved — Councillor Horley
Seconded — Councillor Hassell

That the Recommendation to Committee be adopted subject in
attachment 10 the removal of clause 2. d.

CARRIED 6/2
(Against: Crs. Argyle & Mangano)

Committee Recommendation

Council:

1. revokes the Staff Superannuation Contributions Policy;

2. adopts the new Superannuation Contributions Policy;

3. adopts the following updated policies;

a. Footpaths — Construction and Maintenance Policy;

39




o

Council Committee Minutes 10 September 2019

Naming of Parks, Streets, Public Facilities and Buildings
Policy;

Shading of Streetlights Policy;

Dinghy Storage on River Foreshore Reserves Policy;
Crossover Construction and Maintenance Policy; and

notes the following procedures:

a.
b.
B

Superannuation Contributions Procedure;

Footpaths — Construction and Maintenance Procedure; and
Naming of Parks, Streets, Public Facilities and Buildings
Procedure with the removal of clause 2. d.

Recommendation to Committee

Council:

1.

2.

3.
a.
b.
C.
d.
e.

4.

revokes the Staff Superannuation Contributions Policy;

adopts the new Superannuation Contributions Policy;

adopts the following updated policies;

Footpaths — Construction and Maintenance Policy;

Naming of Parks, Streets, Public Facilities and Buildings Policy;
Shading of Streetlights Policy;

Dinghy Storage on River Foreshore Reserves Policy;
Crossover Construction and Maintenance Policy; and

notes the following procedures:

o

Superannuation Contributions Procedure;

Footpaths — Construction and Maintenance Procedure; and
Naming of Parks, Streets, Public Facilities and Buildings
Procedure.

Executive Summary

All Council policies are required to be reviewed regularly and approved by
Council. This report contains policies that have been reviewed and require
formal Council adoption.
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Discussion/Overview

Council policies are reviewed periodically to ensure they reflect the strategic
direction and responsibilities of Council and are kept up to date.

The procedure for policy reviews is as follows:

o Policies will be reviewed and updated by staff with any amendments due
to changes in any Legislation, Local Laws, Regulations etc. and
recommendations made to the Executive Management Team;

o Staff recommendations are reviewed by the Executive Management
Team and amended as required and recommendations made to Council;

o Where there are major amendments to existing policies these policies
are then presented at a Councillor Briefing for discussion prior to
presentation to Council;

o Where a number of policies have common themes, these policies may
be combined to establish a new policy. Redundant and old policies will
be revoked where they are substantially changed, and a new
replacement policy will be presented at a Councillor Briefing for
discussion prior to presentation to Council; and

o Administration may at times recommend a policy be revoked with no
Council Policy to replace it. This may occur when it has been identified
that the policy is operational or covered under legislation and/or the
responsibility of the Chief Executive Officer.

Policy statements should provide guidance for decision-making by Council
and demonstrate the transparency of the decision-making process.

Superannuation Contributions Policy

This policy was reviewed as required and it is recommended that the Staff
Superannuation Contributions Policy (attachment 1) be revoked and replaced
with the Superannuation Contributions Policy (attachment 2), due to the extent
of rewording. This policy sets out the criteria for the payment of government
guaranteed superannuation to employees as well as additional
superannuation contributions to employees where employees elect to make a
voluntary contribution.

The fundamental contribution percentage remains unchanged.
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Footpaths — Construction and Maintenance Policy

This policy was reviewed as required and it is recommended that the
Footpaths — Construction and Maintenance Policy (attachment 3) be adopted
with one minor change (as tracked in attachment 3) being the removal of KFA
(Key Focus Area) — Natural and Environment which was referenced in our
previous Strategic Community Plan but is no longer referenced in our current
Strategic Community Plan.

Naming of Parks, Streets, Public Facilities and Buildings Policy

This policy was reviewed as required and it is recommended that the revised
Naming of Parks, Streets, Public Facilities and Buildings Policy (attachment 4)
(previously Naming of Parks, Streets, Public Facilities, Buildings and Signs on
Reserves Policy) be adopted with the recommended changes (as tracked in
attachment 4) for the following reasons:

o Removal of KFA (Key Focus Area) — Community Wellbeing Governance
and Civic Leadership which was referenced in our previous Strategic
Community Plan but is no longer referenced in our current Strategic
Community Plan.

o Updating the titles of relevant documents i.e. changing ‘Guidelines’ to
‘Policies and Standards’ for Geographical Naming in Western Australia.

o Policies & standards do not allow the use of names associated with
‘past’ or ‘ongoing public service within all levels of government.

o Policies & standards prescribe ‘Requests to approve names that
commemorate or that may be construed to commemorate, a living
person will also not be accepted.

o Signs on reserves has been removed from this policy for the following
reasons:

—  statutory approval requirements are dealt with under Local
Planning Scheme 3 and the Local Planning Policy — Signs;

—  the provisions within the policy are better aligned for inclusion in the
‘Community Signage’ Policy.

Shading of Streetlights Policy

This policy was reviewed as required and it is recommended that the Shading
of Streetlights Policy (attachment 5) be adopted with one minor change (as
tracked in attachment 5) being the removal of KFA (Key Focus Area) —
Natural and Environment which was referenced in our previous Strategic
Community Plan but is no longer referenced in our current Strategic
Community Plan.
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Dinghy Storage on River Foreshore Reserves Policy

This policy was reviewed as required and it is recommended that the Dinghy
Storage on River Foreshore Reserves Policy (attachment 6) be adopted with
two minor changes (as tracked in attachment 6) for the following reasons:

o removal of KFA (Key Focus Area) — Governance and Civic Leadership
which was referenced in our previous Strategic Community Plan but is
no longer referenced in our current Strategic Community Plan.

. Updating jurisdictional powers from ‘Swan River Trust’ to ‘Parks and
Wildlife Service’.

Crossover Construction and Maintenance Policy

This policy was reviewed as required and it is recommended that the
Crossover Construction and Maintenance Policy (attachment 7) be adopted
with two minor changes (as tracked in attachment 7) for the following reasons:

o removal of KFA (Key Focus Area) — Natural and Environment which was
referenced in our previous Strategic Community Plan but is no longer
referenced in our current Strategic Community Plan.

° adding additional clause 7 to support single crossovers to double garage
to allow owners the option of having more garden / lawn area rather than
paving/cement on their verge where safe to do so.

Internal Procedures

The following procedures are provided to Council for noting as internal
procedures used by administration staff to ensure policy alignment with day to
day operations.

o Superannuation Contributions Procedure (attachment 8);

o Footpaths — Construction and Maintenance Procedure (attachment 9);
and

o Naming of Parks, Streets, Public Facilities and Buildings Procedure
(attachment 10).

Key Relevant Previous Council Decisions

Nil.
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Consultation

Policies were discussed at Councillor Briefings as per the list below prior to
presentation to Council.

18 June 2019

o Superannuation Contributions Policy
o Footpaths — Construction and Maintenance Policy

2 July 2019

. Naming of Parks. Streets, Public Facilities, Building and Signs on
Reserves Policy

o Shading of Streetlights Policy

o Dinghy Storage on River Foreshore Reserve Policy

6 August 2019
o Crossover Construction and Maintenance Policy

Budget/Financial Implications

Nil.
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Staff Superannuation Contributions
KFA Governance and Civic Leadership
Status Council

Responsible
division Office of the Chief Executive Officer

Objective To establish employer and employee superannuation
contributions

Context

This policy sets out the criteria for the payment of government guaranteed
superannuation to employees as well as additional superannuation contributions to
employees where employees elect to make a voluntary contribution.

Statement

Council will contribute an additional amount to superannuation schemes for its staff at
the levels provided for in the procedure associated with this policy to a maximum of
2% above the guaranteed superannuation rate.

For the Council to contribute the additional 2% to an employee’s superannuation, the
employee must become a full contributory member of the Local Government
Superannuation Scheme.

Related documentation

Staff Superannuation Contributions Procedure
Related Local Law/legislation

Nil

Related delegation

Nil
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Review History

24 September 2013 (Report CPS28.13)
22 November 2005 (Report CP35.05)
23 November 2004 (report C65.04)

27 April 1999 (Report C43.99)
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Superannuation Contributions
KFA Governance and Civic Leadership
Status Council

Responsible
division Office of the Chief Executive Officer

Objective To establish employer and employee superannuation
contributions

Context

This policy sets out the criteria for the payment of government guaranteed
superannuation to employees as well as additional superannuation contributions to
employees where employees elect to make a voluntary contribution.

Statement

The City shall provide superannuation co-contribution payments to all employees
regardless of their modes of employment when certain criteria are met.

Definitions

Employee - means an employee of the City of Nedlands

Mode of employment - mean full time, part-time or casual employment.
Superannuation co-contribution scheme - a system for payments made to an
employee’s superannuation scheme over and above those made in the

superannuation guarantee payment.

Superannuation guarantee payment - payments set at a minimum rate by the
Federal Government, to be paid to complying funds or retirement savings accounts.

Objectives
To determine the criteria for the payment of employee superannuation co-contributions

in addition to payments made in accordance with the Superannuation Guarantee
(Administration) Act 1992.
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Policy Principles
The purpose of this policy is to:

o provide an employment incentive for employees, commensurate with the
employment market; and

o provide an incentive to all employees to voluntarily contribute to their
superannuation fund.

Policy Guidance
The City offers its superannuation co-contribution scheme to all employees.

Under the superannuation co-contribution scheme, the City will contribute 2% of an
employee’s base salary to the employee’s superannuation where the employee
contributes a minimum of 5%, or more, of their base salary to superannuation.

The co-contribution paid by the City is in addition to the City’'s mandatory
Superannuation Guarantee Payment prescribed by the Federal Government.

The co-contribution will be paid to the employee’s nominated superannuation fund.

All employees can contribute to their superannuation via salary sacrifice (pre-tax
amount) or salary deduction (post-tax amount) as allowed under the Australian
Taxation Office guidelines.

Salary sacrificed superannuation contributions are classified as employer
superannuation contributions, rather than employee contributions. This reduces the
amount of superannuation guarantee contributions that the City is required to make.
Employees should consider whether the additional salary they wish to sacrifice
combined with the City’s co-contribution will cause them to exceed their concessional
(before-tax) contributions cap and attract additional tax or attracts Division 293 tax.

Related documentation

Contracts between the City and Employees / CEO

Enterprise Bargaining Agreements between the City and employees
Staff Superannuation Contributions Procedure

Related Local Law/legislation

Superannuation Guarantee (Administration) Act 1992 Local Government Act 1995
Local Government (Employee Superannuation) Regulations 2016
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Related delegation

Nil.

Review History

(insert date & report #)
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Footpaths — Construction and Maintenance
. _
Status Council

Responsible
division Technical Services

Objective To outline a strategy for improving and rehabilitating the footpath
network throughout the City. For information regarding the City’s
cycle network, please refer to the City’s Bike Plan.

Context

The City of Nedlands is responsible for the provision and care of footpaths. The City
will aim to minimise the cost of rehabilitating and maintaining footpaths in the City to
an acceptable standard.

Statement

The City of Nedlands will develop and implement a strategy for the improvement and
rehabilitation of the footpath network and for the integration of a hierarchy of paths for
pedestrians and cyclists. A schedule of footpath improvements and rehabilitation shall
be submitted to Council as a Forward Works Program. Priority shall be for paths that
provide strategic routes to schools, aged care facilities, commercial centres, hospitals,
child care centres and recreational facilities and along bus routes.

The City shall construct footpaths:

. to meet its obligations under the Disability Access and Inclusion Plan;

. in accordance with Australian Standards AS1428 Design for Access and Mobility
and Austroads Guide to Road Design Part 6A: Pedestrian and Cyclist Paths;

. where practicable and where budget allows, in accordance with ‘Crime
Prevention Through Environmental Design’ principles; and

o in a location that, where complying with other requirements and where
reasonably practicable, is closer to the boundary than the kerb.

Notification requirements will be as outlined in the Council’s Community Engagement
Policy and Strategy.

The procedures associated with this policy detail the ways in which the strategy will
be developed and the standards and specifications for footpaths.
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Related documentation

10 Year Strategic Community Plan

Forward Works Program

Footpaths — Construction and Maintenance Procedures
Disability Access and Inclusion Plan

Related Local Law/legislation

Local Law on Thoroughfares

Local Government Act 1995 Schedule 9.1 (7)

Local Government (Administration) Regulations 1996

Local Government (Uniform Local Provisions) Regulations 1996
Disability Access and Inclusion Plan

Related delegation

Nil

Review History

25 March 2014 (Report CPS14.14)
26 February 2013 (Report CPS07.13)
24 July 2012 (Report CP31.12)
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Naming of Reserves, Parks, StreetsRoads, Public Facilities; and

Buildings and-Sighs-on-Reserves

Status Council

Responsible

Division Technical Services

Objective To provide clear guidelines for the naming of parks, streetsroads;
public facilities and buildings and-signs-en+eserves-within the City
of Nedlands.

Context

The Geographic Names Committee (GNC) is responsible for collecting, approving and
registering place names in Western Australia. The Landgate publication ‘Policies and
Standards for Geographical Naming in Western Australia’ (Policies and Standards)
documents the processes and principles that quide the decisions of the GNC.

The Policies and Standards apply to the naming of geographical features, localities,
roads and reserves. It is a requirement that the naming of these features conform with
the Policies and Standards in order that the GNC will approve the name. Public
facilities and buildings on reserves are not subject to the Polies and Standards and
provide the opportunity for Council to honour and recognise individuals or groups.

Statement

When naming reserves, parks and; streetsroads;publicfaciliies/buildingsand-signs
on-reserves, Council will be guided mainly-by the pelicies- Policies and Standards of
theas applied by the GeegraphicNames-CommitteeGNC. of Landgate—and-When
naming public facilities and buildings on reserves, Council intends to apply its
discretion_and priority will be given to naming after a person or group who has
contributed to the local community.

The current Policies and Standards do not support many of the past practices used
for naming reserves, parks and roads. Council does not intend to apply the Polices
and Standards retrospectively as there is no requirement to do so.

StatementAssignment of Names

Naming-ef Reserves, Parks_and Roads:

Names that cemmemerate-honour, or may be construed to eemmemerate-honour
living persons wil-rstshall not be considered for reserves, parks or roadsreserves-over



ltem 9.2 - Attachment 4

‘ City of Nedlands | Council Policy

1-ha. Fer-When applying personal names, this will be done posthumously and the
person being herered-commemorated by the naming should have either had a direct
long-term association with the area or have made a significant contribution to the area
of the proposed reserve, park or road. Association or contribution can include:

e Early pioneers or early settlers.

e Persons who have performed considerable and outstanding community service to
the local community.

e A demonstrated record of high achievement or reputation at state, national or
intentional level.

. i N
IWG—GV—FHGFB—(GFFHS—Gf—G#ﬂGe—GH—a—‘GGai—gGV&FHmGHI—(@GHHGH{. \,\

Only in exceptional circumstances and with substantial community support, will a
proposal to rename a_reserve, park or reserve-road be considered. The proposed
amended name shall conform with the Policies and Standards.

names associated with “past or ongoing public service within all
levels of government”

Commented [AD1]: Policies & standards do not allow the use of ‘

[ Formatted: Indent: Left: 0.75 cm, No bullets or numbering ]

to approve names that commemorate, or that may be
construed to
commemorate, living persons will also not be accepted”

Commented [AD2]: Policies & standards prescribe “Requests

Naming-efstreetspPublic facilities and buildings:

Components of reserves and parks (i.e. ovals, pavilions, gardens, footpaths, walk trails
etc.) may be named to recognise any individual who has contributed to their
establishment or to the local community in general.

AlThough there is no formal approval required, naming of streets;-public facilities and

buildings shall alse—be in accordance with the—GesgraphicNames Cemmitiee
guidelines_Policies and Standards to the extent there is no duplication of names

elsewhere in Western Australia.

Suggested names that meet the above criteria may be recorded for use on a “future
names register” compiled in accordance with the procedure associated with this policy.
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Related documentation

) )
Naming of Reserves, Parks, Roads, Public Facilities and Buildings Procedure
Community Signage Policy

Policies and Standards for Geographical Naming in Western Australia (Landgate)
Local Planning Policy - Signs

Related Local Law / Legislation
Fewn-Local Planning Scheme No. 23

Related delegation

Nil.

Review History

26 July 2011 (Report CM05.11)

13 December 2005 (Report CP36.05)
23 Novmeber 2004 (Report T37.02)
26 November 2002 (Report T37.02)
27 November 2001 (Report T53.01)
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Shading of Streetlights
. _
Status Council

Responsible
Division Technical Services

Objective To outline Council’s position on the provision of shading of
streetlights owned by Western Power and located in the road
reserve within the City of Nedlands.

Context

The City considers ‘spill light' that emanates from street lighting as a necessary
incident of the amenity of an urban area in which street lighting is required by statute.
Street lighting is provided in the public interest for safety reasons.

The City is vested with care, control and management of road reserves (excluding
main roads) upon which streetlights are situated and has a general duty of care to
persons using the road reserve. The City is only partially responsible for the provision
of street lighting in that it covers electricity running costs and advises Western Power
of streetlight faults as it becomes aware. The City does own a small number of
streetlights situated within the City of Nedlands.

The City is not authorised to modify streetlight infrastructure however, it is able to
facilitate requests for shading of streetlights through authorising Western Power to
shade or modify a streetlight. The City will only consent to authorising streetlight
shading if it is satisfied that the proposed modification would not impede the proper
and adequate lighting of the road reserve in accordance with all applicable installation
and safety standards. The City will consider the modification of all streetlights in line
with the policy statement as described below.

For the purposes of this policy, streetlight means any fixed raised source of light
located adjacent to a road, cycleway, footpath or thoroughfare within the City of
Nedlands.

Statement

The City will consider requests for streetlight shading where:

e road or other works have necessitated the installation of additional streetlights or
streetlight fittings;

e additional streetlights or modifications to streetlight fittings have caused a
significant change to illumination levels;
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e a change to illumination levels has occurred due to lamp replacement by Western
Power; and

o Western Power has advised the City that streetlight shading is appropriate and will
not adversely affect the proper and adequate lighting of a road, cycleway, footpath
or thoroughfare.

The City will not consider requests for streetlight shading where:

e safety would be compromised due to inadequate lighting of a road, cycleway,
footpath or thoroughfare as a result of the modification;

e there is evidence that amenity to neighbouring properties would be negatively
affected; and/or

o Western Power has advised the City that the streetlight shading is inappropriate,
cannot be installed and/or it does not currently provide this service.

Assignment of Costs
Where the decision to provide shading of a streetlight has been authorised by the City

at the request of and for the benefit of owners of private property, the full cost of
investigation, design and installation of the shading will be met by the applicant.

Related documentation
Nil.
Related Local Law/legislation

Local Government Act 1995
Electricity Corporations Act 2005

Related delegation

Nil.

Review History

25 August 2015 (Report CPS20.15)
26 June 2012 (Report CP27.12)
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Dinghy Storage on River Foreshore Reserves
Status Council

Responsible
Division Technical Services

Objective The policy defines Council’s position on private dinghy storage on
river foreshore reserves under its care and control.

Context

Though it has been a common practice—fer—seme—time _in the past, there is no
established entitlement or protocol for the community to store private dinghies on
public foreshore reserves which are under the care and control of the City.

The City’s foreshore reserves sit within the Swan Canning Riverpark and are subject
to the jurisdictional powers of the Swan-RiverFrust-Parks and Wildlife Service as set
out by the Swan and Canning Rivers Management Act 2006. The Swan River Trust
introduced policy SRT/D26 - Dinghy Management along the Swan Canning Riverpark
Shoreline in 2010. Policy SRT/D26 requires the City to either:

1. Develop a management system to control dinghy storage on the Swan River
foreshore if this is to reamin a permissible practice; or

2.  Enforce the prohibition of private dinghy storage on the Swan River foreshore
within its jurisdiction.

Statement
In order to meet its obligations in respect of SRT/D26, the City of Nedlands will enforce

the prohibition of private dinghies, and other watercraft, being stored on foreshore
reserves under its care and control.

Related documentation

Nil.

Related Local Law/legislation

Local Government Act 1995

Swan and Canning Rivers Management Act 2006

Western Australian Marine Act 1982
Local Law Relating to Reserves, Foreshores and Beaches
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Local Law Relating to Thoroughfares
Related delegation

Nil.

Review History

25 September 2012 (Report CP41.12)
26 August 2014 (Report CPS28.14)
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Crossover Construction and Maintenance

Status Council

Responsible

division Technical Services

Objective To protect public safety and the interests of property owners in
the City of Nedlands by providing a minimum standard for
crossovers.

Context

The City of Nedlands has responsibility for the control of crossings from its
thoroughfares to adjacent properties.

Statement

1. The City of Nedlands will ensure that all new and modified crossovers are safe to
the public.

2. The City of Nedlands has crossover standards which are to be implemented for
all new or modified crossovers.

3. Council will provide a subsidy for the construction of a crossover where:
a. The crossover is the primary crossover to a new development;
b. Approval is obtained prior to the construction of the crossover; and
c. The crossover conforms to the specifications provided in the procedure
associated with this policy;

4. The amount of the subsidy is provided in the Schedule of Fees and Charges that
forms part of the annual budget;

5. The City of Nedlands will ensure that crossovers are safe to the public;

6. The maximum combined crossover width (one or two driveways) is 9m and the
width requirements of the Nature Strip Development policy also apply; and

encourage applicants to consider suppert a - [ Formatted: Font color: Red

"

[ Formatted: Font color: Red

8. The term “crossover” has the same meaning as “crossing” in the Local
Government (Uniform Local Provisions) Regulations 1996.
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Related documentation
Crossover construction and maintenance procedure.
Related Local Law/legislation

Local Government Act 1995 Schedule 9.1(7)
Local Government (Uniform Local Provisions) Regulations 1996

Related delegation

Nil.

Review History

25 March 2014 (Report CPS14.14)
26 February 2013 (Report CPS07.13)
13 December 2005 (Report CP36.05)
23 November 2004 (Report T34.04)
28 October 2003 (Report T29.03)

24 October 2000 (Report T43.00)
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Superannuation Contributions

Responsible Division Office of the Chief Executive Officer

1. Recognised Superannuation Schemes

The City of Nedlands is obliged to make superannuation contributions in
accordance with the Superannuation Guarantee Contribution Administration
Act 1992.

Under Federal legislation, Employees have freedom of choice over the fund
that their Superannuation Guarantee Contributions are paid into.

2. Level of Contributions

The City will contribute the level of superannuation to an Employee’s chosen
Superannuation fund as set by legislation. As of January 2018, the statutory
minimum contribution to be made by an Employer is 9.5% of the Employee’s
salary. The percentage payment may be adjusted by legislation from time to
time.

The City of Nedlands will make superannuation contributions of 2% in addition
to the minimum amount set by legislation where the Employee chooses to make
their own additional contribution of 5% or more from their salary to their
nominated superannuation fund.

3. Staff superannuation arrangements not requiring a Council contribution

The City will permit employees to enter into superannuation arrangements
which result in the employee making additional contributions including
contributions resulting from salary sacrifice arrangements, where those
additional contributions do not attract any requirement for a Council contribution
to that employee’s superannuation.

All such additional superannuation arrangements must comply with all relevant
legislation including taxation legislation.

Related documentation

Superannuation Contributions Council Policy
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Related Local Law/legislation

Superannuation Guarantee Contribution Administration Act 1992
Governance of Australian Government Superannuation Schemes Act 2011
Superannuation Guarantee Administration Act 1992

Superannuation Guarantee Charge Act 1992

Local Government Act 1995 (WA)

Australian Taxation Law

Related delegation

Nil.

Review History

Approved by CEO 12 July 2019
Approved by CEO 8 January 2018
Approved by Executive 27 August 2013
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Footpaths — Construction and Maintenance

KFA Transport
Responsible

division Technical Services
Procedure

1. The Strategy

a) To provide a safe network of footpaths, shared-use paths and cycle ways
for pedestrians, cyclists, wheel chairs and motorised wheel chair users.

b) Todevelop a hierarchy system based on its proximity to aged care facilities,
schools, shopping precincts or areas of high pedestrian volumes.

c) To implement a strategy for footpath maintenance that is proactive rather
than reactive.

d) To address the requirements of Roadwise, Bikewest, the Disability Access
and Inclusion Plan, the Liveable Neighbourhoods Code, the Road Traffic
Act WA 1974, and the Austroads Guide to Traffic Engineering Practice -
Part 13 Pedestrians and Part 14 Bicycles, and the Town Planning Scheme.

2.  Footpath Inspections

All existing footpaths shall be inspected twice per year to determine their
condition in terms of tripping hazards, cracked slabs, gaps and general condition.
The results shall be used to generate a program of footpath maintenance on a
priority basis as per the hierarchy system and within the budget allocation for
Footpath Maintenance.

3. Footpath Maintenance

Isolated tripping hazards greater than 10 mm high or individual gaps greater than
15 mm shall be remedied by relaying the individual slabs, bricks or concrete
panels. Short sections of path that are extensively cracked by vehicles frequently
driving over them shall be maintained by replacing with insitu concrete.

4.  Footpath Improvement

This program includes the construction of new footpaths, shared-use paths (Dual
Use Paths) and cycle-paths that are listed on the Western Suburbs’ Bike Plan,
and Footpath Plan. The priority shall be based on the predicted volume of
pedestrian and/or bicycle traffic for each route.
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Footpath Rehabilitation

This program includes the rehabilitation and replacement of existing slab footpaths
and the upgrading of shared-use paths identified in the Footpath Plan with insitu
concrete.

5. Commercial Centers

Replacement of slab footpaths in commercial centers would generally be with
brick paving and landscaped with trees, shrubs, gardens and street furniture
where appropriate. This shall be scheduled to occur after aerial mains are
removed and underground power installed in these commercial centers.

0. Parks and Reserves

Footpaths within parks and reserves shall be included in the Development
Plan for each park and shall be designed to provide links across the park to
footpaths in the road reserve.

Footpath Specifications
7.  Alignment of Footpath within the Road Reserve

The preferred alignment for new paths shall be 600mm from the boundary line,
but may be on other alignments including the kerb. The location shall be selected
in consideration of the location of the existing path, street trees alignment, traffic
volume, traffic speed, number of crossovers, location of public utilities, slope of
the verge, condition of the kerb and location of drainage infrastructure. The 600
mm alignment provides clearance from fences and shrubs growing out from the
property line and avoids Telstra pits that are on a 300 mm alignment.

8. Path Width

The path width shall be either 1.5 m, 2.0 to 2.5m, 3.0m or full verge width. These
widths shall be considered for each path where:

a) 1.5m is the desirable width and allows two people to walk side by side
comfortably, as well as allowing a child on a bicycle to pass a pedestrian.

b) 2.0mis the minimum required for shared-use paths (Dual Use Paths), paths
adjacent to right-angle parking bays and paths against the road kerb.

c) 3.0m is the minimum required for cycle paths used by commuter cyclists
travelling at high speed.
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d) Full verge width paving is appropriate in commercial areas with heavy
pedestrian traffic. In the case of new commercial developments, where full
verge paving is preferred, the Council may permit a developer to brick pave
the entire verge, for the full road reserve frontage of that development. The
construction shall be to the satisfaction of the City. Any vehicle crossovers
shall be constructed in a contrasting colour to the footpath

9. Disability Access and Inclusion Plan

At all termination points, a “pram-ramp” shall be constructed at the kerb in
accordance with the Disability Access and Inclusion Plan and the current Main
Roads Standard for Pram Ramps Drawing 9831-5649. Pram ramps shall be
constructed on existing paths. All pram ramps are to include Ground Surface
Tactile Indicators (GSTI’s).

10. Concrete Footpaths

Concrete footpaths shall be constructed from cast-insitu concrete with a
minimum thickness of 100 mm. Paths adjacent to the kerb shall 125 mm in
thickness. Footpaths shall be constructed across any asphalt crossovers or
rough crossovers and increased to 150 mm in thickness. Footpaths shall butt up
to brick-paved or concrete crossovers, unless they are in poor condition.

11. Brick Paved Footpaths

Brick paving is appropriate for footpaths in commercial areas, public open space
and verge developments. Bricks shall be trafficable with a minimum thickness of
60mm to reduce the number of bricks cracking or displacing under vehicle loads.
Construction shall be to the satisfaction of the City.

12. Asphalt Footpaths

Asphalt footpaths are appropriate for off-road cycle-paths and shall be
constructed with 30 mm red-oxide asphalt on 150 mm thick crushed limestone
base-course. A flush concrete kerb 150 mm wide shall be constructed on each
edge to minimise edge breaks and grass encroachment.

Related documentation

Footpaths Policy
Footpaths Forward Works Program
Disability Access and Inclusion Plan
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Related Local Law/legislation

Local Law on Thoroughfares

Local Government Act 1995 Schedule 9.1 (7)

Local Government (Administration) Regulations 1996

Local Government (Uniform Local Provisions) Regulations 1996
Disability Access and Inclusion Plan

Related delegation

Nil.

Review History

Approved by Executive 6 September 2012
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Naming of Reserves, Parks, Roads, Public Facilities and Buildings

KFA Governance and Civic Leadership

Responsible
Division Technical Services

Naming
Reserves, Parks and Roads
1. A future names register is to be maintained and reviewed as required.

2. Suggestions for names are to conform with the Policies and Standards for
Geographical Naming in Western Australia (Policies and Standards) as
published by Landgate and as amended from time to time. In accordance with
the Polices and Standards, the following procedures shall apply when suggesting
names for reserves, parks and roads:

a. commemorative names shall only use the surname of a person
posthumously. Naming proposals associated with people that are still alive
will not be accepted.

b. a commemorative name shall not be used to commemorate victims of, or
mark the location of, accidents or tragedies.

c. a commemorative name shall not be considered for adoption if a well-
established and acceptable name already exists for the feature.

d. past or ongoing public service within all levels of government, current or past
ownership of the land or precedence of existing names are not considered
as appropriate grounds for a commemorative naming request.

3. Suggested names are to be made in writing and accompanied by the required
information:

a. Biographical details for a personal name.

b.  Origins and meanings.

c. Historical information and rationale for inclusion on the future names
register.

d. If possible, area of the City that the suggested name is most pertinent to.

4.  The preferred sources of names are:

a. Descriptive names appropriate to the features to be named.

b. Pioneers, persons significant to the community, war casualties and
historical events connected with the area.

c. Names from Aboriginal languages currently or formally identified with the
general area.
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5.  Names should generally not be hyphenated or use an apostrophe.

6. Where a personal name is suggested as a reserve, park or road name, the
surviving family of that person should be consulted, if possible, in order to gauge
support for the use of the name. If there is objection to the use of the name, it
should not be included on the future names register.

Facilities and Buildings

7. In accordance with the Policies and Standards, Council has the opportunity to
use its discretion to name public facilities and buildings on reserves in recognition
of individuals and groups. The following procedures shall apply:

a. suggested names should have geographical, historical, cultural or local
significance.

b. if a living person is nominated, they must have contributed time, money or
services to the community that were not part of their work, for at least 10
years.

c. naming after people is appropriate where they have been recognised in their
field of expertise at a state, national or higher level, for at least 10 years.

d. names shall not include persons who have been convicted of criminal
offences.

e. family names that have already been used are not to be considered even
though it refers to a different family. Consideration may be given to using the
person’s full name to avoid confusion or duplication e.g. Joe Smith Library,
Jane Doe Pavilion.

f. buildings, infrastructure and facilities named after a person may include an
appended functional title where this would serve to clarify the location of the
building or assist in identification.

General Procedures
8. The CEO or a Director may recommend to Council:

a. names for new reserves, parks and roads from the register to be submitted
to the Geographical Names Committee for approval;

b. new names for reserves, parks, roads, facilities and buildings where
circumstances suggest that a name not already on the register may be
more appropriate;

c. to change the suffix of the road name proposals if required;

9. Council shall be responsible for suggesting and approving names for public
facilities and buildings on reserves. The Administration shall liaise with the
Geographic Names Committee secretariat to ascertain if a suggested name for
a public facility or building duplicates a name already in existence within Western
Australia and should be considered for use or not.

10. Allproposed names for reserves, parks, roads, public facilities and buildings shall
be presented via a report to Council for endorsement following appropriate



Iltem 9.2 - Attachment 10

) '.Eit}r of Nedlands

consultation with elected members and the community (where required).
Following endorsement by Council, naming proposals shall be submitted by the
Administration to the Geographic Names Committee secretariat for approval
and/or registration on the Western Australia GEONOMA database.

Related documentation

Naming of Reserves, Parks, Roads, Public Facilities and Buildings Policy
Policies and Standards for Geographical Naming in Western Australia (Landgate)

Related Local Law / Legislation
Town Planning Scheme No. 3
Advertisement Signs on Zoned and Reserved Land Local Planning Policy

Related delegation

Nil.

Review History

Approved by Executive 7 November 2013
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Council Committee Minutes 10 September 2019

Urgent Business Approved By the Presiding Member or By Decision

Any urgent business to be considered at this point.

Confidential Items

TS19.19 — Government Road and Loch Street Sumps
Confidential Report circulated separately to Councillors.
Closure of Meeting to the Public

Moved — Councillor Hay
Seconded - Councillor McManus

That the meeting be closed to the public in accordance with Section 5.23

(2)(e) of the Local Government Act 1995 to allow confidential discussion
on the following Items.

CARRIED 6/2

(Against: Crs. Mangano & Smyth)

The meeting was closed to the public at 10.15 pm.

Opening of Meeting to the Public
Moved - Councillor Horley
Seconded - Councillor Hay

That the meeting be reopened to members of the public and the press.

CARRIED UNANIMOUSLY 8/-

The meeting was reopened to members of the public and the press at 10.35
pm.

In accordance with Standing Orders 12.7(3) the Presiding Member caused the
motion to be read out as passed by the Committee whilst it was proceeding
behind closed doors and the vote of the members to be recorded in the
minutes under section 5.21 of the Local Government Act 1995.

45



Council Committee Minutes 10 September 2019
Moved — Councillor McManus
Seconded — Councillor Mangano

Committee Recommendation / Recommendation to Committee
Council:

1. Instructs the CEO to lodge an application with Landgate for a
prescriptive easement around the Government Road and Loch

Street sumps for stormwater drainage purposes on the Karrakatta
Cemetery certificate of title; and

2. Instructs the CEO to advise MCB of Council’s decision.

CARRIED 7/1
(Against: Cr. McManus)

Declaration of Closure

There being no further business, the Presiding Member declared the meeting closed
at 10.35 pm.
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