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1.0 Executive Summary 
 
The proposal is for various retrospective additions to a single house in Dalkeith, with 
several variations to the planning requirements. It involves excavation, landfill 
several retaining walls, several over-height fences, three patios, a pergola and a 
portico. 
 
It has been referred to Council for determination as officers do not have delegation to 
determine an application under instrument of delegation 6A, where specific 
objections have been received. 
 
Some aspects of the proposal do not satisfy the relevant planning requirements; 
however some aspects of the proposal are justified. As a result, the recommendation 
is to approve the acceptable variations, refuse the unacceptable variations, modify 
some of the structures through approval conditions, and continue with compliance 
action. 
 

1.1 Recommendation to Committee 
 
Council: 
 

1. Approves the application for various retrospective additions to a single 
house at No. 110a (Lot 14) Victoria Avenue, Dalkeith, in accordance with 
the application with amended plans received on 01 May 2014, subject to 
the following conditions: 
a. The development shall at all times comply with the approved plans. 

 
b. This planning approval pertains only to the following structures (as 

marked in red on the plans): 
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i.  Front (eastern) yard – excavation, retaining walls, over-height 
front fence and patio; 

ii.  Side (southern) yard – portico; 
iii.  Side (northern) yard – two patios and pergola; 
iv.  Side (northern) yard – over-height dividing fence (see Condition 

c); and 
v.  Rear (western) yard – retaining walls, landfill and over-height 

dividing fence (see Condition d). 
 

c. The fence described in Condition b(iv) above is approved on the basis 
that it is modified within 4.0m either side of the neighbour’s bedroom 
window, by reducing the height to no greater than 1.8m (from the 
ground level on the higher side), in accordance with Scheme and 
policy provisions. 

 
d. The structures described in Condition b(v) above are approved on the 

basis that the heights are modified as follows: 
 

i.  Retaining walls and landfill (except on or about the northern 
boundary) – maximum 500mm; and 

ii.  Fences – minimum 1.65m, maximum 1.8m. 
 

e. All footings and structures to retaining walls, fences and parapet 
walls shall be constructed wholly inside the site boundaries of the 
Certificate of Title. 
 

f. All stormwater from the development, which includes permeable and 
non-permeable areas, shall be contained onsite by draining to soak-
wells of adequate capacity to contain runoff from a 20 year recurrent 
storm event. Soak-wells shall be a minimum capacity of 1.0m3 for 
every 80m2 of calculated surface area of the development.  
 

g. A further planning application and approval from the CEO is required 
for any fill or retaining walls on the lot, other than that shown on the 
approved plans. 
 

Advice Notes specific to this proposal: 
 

a.  All development on the nature-strip / verge shall comply with the 
Council’s Nature-Strip / Verge Development Policy, where 
development other than lawn requires a landscaping plan submitted 
for approval before commencement, and development not complying 
with this policy shall be modified at the landowner’s cost. 
 

b.  This decision constitutes planning approval only and is valid for a 
period of two years from the date of approval. If the subject 
development is not substantially commenced within the two year 
period, the approval shall lapse and be of no further effect. 
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2. Refuses the application for various retrospective additions to a single 
house at No. 110a (Lot 14) Victoria Avenue, Dalkeith, in accordance with 
the application and amended plans received on 01 May 2014, for the 
following reasons: 

 
a. Subject to approved modification in Condition No. 1c and 1d, this 

planning refusal pertains only to the following structures (as marked 
in red on the plans): 
 

i.  Rear (western) yard, except on the northern boundary – over-
height retaining walls, landfill and dividing fences (see Reasons 
b-d); and 

ii.  Side (northern) yard – over-height dividing fence, 4.0m either 
side of the neighbour’s bedroom window (see Reason e). 

 
b. Further to Reason a(i), the retaining walls do not meet Town Planning 

Scheme No. 2 clauses 5.10.2 – 5.10.3 (CDA) and 6.4.2 (consideration 
of applications), or Residential Design Codes of WA 2013 elements 
5.3.8 (retaining walls) and 5.4.1 (visual privacy), as: 
 

i.  It does not respond or respect the natural ground levels or 
features of the site; 

ii.  It is not minimal fill and the height is excessive; 
iii.  It directly overlooks sensitive areas of the neighbouring 

property to the west; 
iv.  Certification of structural integrity has not been provided; and 
v.  It detrimentally and unduly affects the amenity of the adjoining 

property to the west. 
 

c. Further to Reason a(i), the landfill does not meet Town Planning 
Scheme No. 2 clauses 5.10.2 – 5.10.3 (CDA) and 6.4.2 (consideration 
of applications), or the Residential Design Codes of WA 2013 
elements 5.3.7 (site works) and 5.4.1 (visual privacy), as: 
 

i.  It does not respond or respect the natural ground levels or 
features of the site; 

ii.  It is not minimal fill and the height is excessive; 
iii.  It directly overlooks sensitive areas of the neighbouring 

property to the west; 
iv.  Certification of structural integrity has not been supplied; and 
v.  It detrimentally and unduly affects the amenity of the adjoining 

property to the west. 
 

d. Further to Reasons a(i) – (ii), the dividing fences do not meet Town 
Planning Scheme No. 2 clause 5.6.4 (dividing fences) 5.10.2 – 5.10.3 
(CDA) and 6.4.2 (consideration of applications), Fill and Fencing 
Policy clause 3 (dividing fences), or Fencing Local Law clause 13 
(structural report), as: 
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i.  A written agreement from the neighbours, and certification of 
structural integrity has not been supplied. Accordingly, the 
fence may have an adverse effect on the safety or convenience 
of the northern neighbour; and 

ii.  It detrimentally and unduly affects the amenity of the adjoining 
property to the north and west. 
 

e. Remedial works required to bring all unauthorised works into 
conformity with this planning refusal (retaining walls, landfill and 
over-height fences), shall be completed in accordance with the 
Directions Notice and Notice of Breach issued on 18 November 2013. 
 

3. Instructs the Administration to continue with compliance action as 
required. 

 
1.2 Strategic Plan   
 
KFA: Natural and Built Environment 
 

2.0 Background 
 

Property address No. 110a (Lot 14) Victoria Avenue, Dalkeith (the site) 

Lot area 852m2 

Zoning / 
Reserve 

MRS Urban 

TPS2 Residential at R12.5 density 

 
The subject site has a history (Attachment 3) relating to planning applications, 
neighbour disputes, compliance issues, unauthorised works, formal notices, and an 
appeal to the State Administrative Tribunal (SAT). 
 
Of particular note is a SAT appeal, which relates to the formal notices that were 
served upon the landowner, but does not relate to any planning decisions that the 
City or Council have made. As a result of mediation, a retrospective planning 
application was lodged, which is the subject of this report. 
 
The site has frontage to Victoria Avenue to the east, adjacent to a dwelling to the 
west, and adjacent to access legs to the south and north, as seen in the location 
plans below. 
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Figure 1 – Location Plan 

 

 
Figure 2 – Detailed Location Plan 

 
The site currently features a single house and appurtenant structures, with the 
photographs in Attachment 2 depicting the development, and its relationship with 
the surrounding built environment. 
 

2.2 Legislation / Policy 

 

 City of Nedlands Town Planning Scheme No. 2 (TPS2 or Scheme) 

 Residential Design Codes of WA 2013 (R-Codes) 

 City of Nedlands Fencing Local Law 2007 (Fencing Local Law) 

 Council Policy – Fill and Fencing (Fill and Fencing Policy) 

 Council Policy – Neighbour Consultation 
 

3.0 Consultation Process 
 

3.1  What consultation process was undertaken? 
 

Development Site 

Development Site 
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Required by legislation (Scheme / R-Codes): Yes    No  
Required by City of Nedlands policy (Neighbour Consultation): Yes    No  

 
3.2  How and when was the community consulted? 
 
Community consultation period: 02 May – 23 May 2014 

Three objections, with the results found in Attachment 6. 

 

4.0 Budget / Financial Implications 
 
The proposal is for works constructed on a private lot, and therefore has no budget 
or financial implications for the City. 
 

5.0 Risk Management 
 
Not applicable. 
 

6.0 Discussion 
 
The proposal involves various unauthorised additions to a dwelling on the subject 
site, as depicted in the submitted plans (Attachment 1). In addition, the applicant’s 
submission describes the proposal in more detail (Attachment 5). The proposal 
involves the following: 
 

a) Excavation in the front yard, and landfill in the rear. 
b) Retaining walls (existing masonry fences) along all boundaries. 
c) Modified masonry fences (additional courses) along all boundaries, including a 

solid front fence. 
d) A modified shape of the front fence in the south-eastern corner. 
e) A patio in the front yard. 
f) A portico in the side (southern) yard. 
g) Two patios and a pergola abutting the northern boundary. 

 
Variations to the planning requirements are as follows: 
 

a) Retaining walls – on the boundaries in lieu of a 1.0 – 1.5m setback. 
b) Landfill – up to 1.0m in lieu of 0.5m. 
c) Visual privacy – raised viewing platforms along boundaries (south and west). 
d) Development within the Controlled Development Area (CDA) – retaining walls, 

landfill and dividing fences which are not as-of-right. 
e) Boundary walls (columns of the patios) – two walls proposed, but not as-of-right 

in R12.5 areas. 
f) Over-height fences – up to 3.1m in lieu of 1.8m. 
g) Front fence – solid in lieu of visually permeable. 

 
In addition, community consultation has resulted in objections being received. 
 



 PD Reports 23.14 - 27.14 – 08.07.2014 to 22.07.2014 

8 
 

The following assessment of the variations is based upon the relevant areas, being 
the rear, side, front and side yards (to the west, north, east and south respectively). 
 

6.1 Specific Planning Considerations 
 
The relevant considerations for variations to specific planning controls are found in 
Attachment 4, due to their lengthy nature and for ease of reading. 

 
6.1.1 Rear yard (west) – retaining walls, landfill, visual privacy, over-height 
fences, and development within the CDA 
 
Before the fence was modified, it is believed to have been a “sufficient fence” and 
constructed in a period when planning approval was not required (pre-1970). 
However, since that period, the fence has had landfill built up against it, and the 
height of the fence has been increased. As this was never brought to the City’s 
attention and assessed, it requires the assessment hereto. 
 
In response to the abovementioned design principles, and Scheme and policy 
provisions (Attachment 4, sections a, b, c, d and e), the following is considered: 

 

 To the north, the structures adjoin a non-sensitive driveway and carport. To 
the west, the structures adjoin a sensitive outdoor living area and a Games 
room window. To the south, the structures adjoin a non-sensitive private 
laneway (see Figure 3 below). The structures are not visible from local parks, 
recreational reserves or the Swan River. 
 

 
Figure 3 – The Use of the Areas Surrounding the Rear and Side Yards 

 

 The landfill is not minimal, being up to 1.0m high. 

 The raised area directly overlooks the neighbouring rear property (to the west) 
as the screen fence is only 1.0m in height above the raised level. The 
overlooking is into a sensitive outdoor living area and major openings. 

Dwelling Driveway, carport, 

landscaping 

Dwelling, 

outdoor 

living area, 

Games room Private laneway 

Retaining walls, 

landfill,                

over-height fences 

Dwelling, 

bedroom window 
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However, the neighbouring properties to the side (north) remain unaffected 
due to the suitable height of a screen fence (1.9m), and an abutting non-
sensitive laneway. 

 The landfill does not respect or respond to the natural features or ground 
levels as seen from adjoining properties, due to it being a significant amount 
of fill without any stepping / terracing (however it is not visible from the street). 

 The height of the retaining wall and fence from the neighbouring property is 
up to 3.1m, which is substantial. It abuts a driveway, carport and landscaping 
(see Figure 3 above). In the vicinity of the bedroom window, the height of the 
structure is considered inappropriate; but appropriate elsewhere. 

 The retaining walls effectively use the space by having the same levels as the 
house. 

 The retaining walls were constructed with masonry materials, however cracks 
and leaning has been detected, with a complaint being received. The 
applicant has so far refused to provide the required structural report. 
Accordingly, the fence may have an adverse effect on the safety or 
convenience of the western neighbour. 

 Over-height fence agreements from affected neighbours have not been 
supplied. 

 Given the above, the amenity of adjoining neighbours and the surrounding 
area are adversely affected. 

 Objections from the neighbour regarding the landfill being supported due to 
the abovementioned points. 

 
In this instance, it is considered that this section of the proposal does not comply 
with the design principles, or provisions within the Scheme and policy. Therefore, 
this aspect of the proposal is supported by the City, subject to restrictive conditions 
to modify the structures. Further action will also be undertaken separately, upon 
receipt of the structural report. 
 
6.1.2 Side Yard (north) – pergola, patios, boundary walls and over-height 
dividing fence 
 
In relation to the pergola, as the R-Codes does not require a boundary setback, no 
variations have been identified. 
 
In relation to the two patios, as they abut a shared driveway, half of the access leg 
can be used to calculate the boundary setback, resulting in no variations. 
 
In relation to the retaining and landfill immediately adjacent to the dwelling, it was 
previously approved, and does not require assessment. 
 
In relation to the boundary walls (patio columns) and over-height fence, and in 
response to the design principles, and Scheme and policy provisions (Attachment 4, 
sections d and f), the following is considered: 
 

 To the north, the structures adjoin a non-sensitive driveway and carport, but 
also a sensitive bedroom window. To the northwest, the structures adjoin non-
sensitive landscaping (see Figure 3 above). The structures are not visible 
from the street due to distance. 
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 As the fences are over-height, there are no overlooking or privacy issues. 

 Direct sun is available to major openings and outdoor living areas of the 
neighbouring properties, due to modest and considerable distances from the 
structures of this proposal. 

 Adequate sun and ventilation will be available to the neighbouring property, 
due to the abutting driveway. As the structures are on the house’s leeside 
(downwind) of the prevailing winds, ventilation will always be unfavourable for 
the two-storey house. 

 A written agreement from the neighbours, and certification of structural 
integrity has not been supplied. Accordingly, the fence may have an adverse 
effect on the safety or convenience of the northern neighbour. 

 Given the above, the amenity of adjoining neighbours and the surrounding 
area is not adversely affected, except where abutting the neighbour’s 
bedroom window. 

 Objections from the neighbour regarding the impacts of bulk (abutting the 
window) being supported due to the above points. Structural objections are 
being actioned by the City’s Building department. 

 
In this instance, it is considered that components of this section of the proposal do 
not comply with the design principles (the fence where abutting the neighbour’s 
bedroom window), whereas other components comply (the patio and fences 
elsewhere). Therefore, this aspect of the proposal is supported by the City, subject to 
restrictive conditions to modify a portion of the fence. 
 
6.1.3 Front yard (east) – patio, excavation, retaining wall, and solid and over-
height front fence 
 
In relation to the easterly wing of the central patio, it is well set back from all 
boundaries, and does not involve any variations. 
 
In relation to the excavation in the front yard, it is no greater than the allowable 
500mm, and does not involve any variations. 
 
In relation to the retaining wall, and over-height front fence, the following is 
considered in response to the design principles, Scheme and policy provisions 
(Attachment 4, sections a, d and g): 

 

 Surveillance of the street is possible from the upper floor balcony, thereby 
minimising opportunities for concealment and entrapment. 

 Car-parking, landscaping and utilities are accommodated for. 

 The property does not front a distributor or arterial road, therefore traffic, noise 
and privacy impacts are not relevant. 

 This aspect of the proposal complies with visual privacy and open space 
requirements. 

 The built form of the fence is typical in Victoria Avenue, and therefore the 
fence will not adversely impact upon the character of the streetscape. 

 No easements for essential service corridors have been identified.  

 No objections have been received from neighbours. 
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In this instance, it is considered that this section of the proposal complies with the 
design principles and local law provisions, and therefore is supported by the City.  
 
6.1.4 Side yard (south) – portico 
 
As the portico on the south side abuts a private driveway, half of the laneway can be 
used for the setback calculation (2.0m), resulting in no variations being identified. 
 

6.2 General Planning Considerations 
 
6.2.1 Consideration of applications – CDA 

The following is considered in response to the CDA provision in the Scheme 
(Attachment 4, section h): 
 

 The nature and intensity of the proposal (hours of operation, illumination, 
emission and the effect the locality) is typical. 

 The results of the tangible planning measures (setbacks, open space, 
landscaping, car-parking, height and plot ratio) are adequate, except the 
height of the retaining walls and landfill in the rear yard. 

 The results of the subjective planning measures (form, layout, appearance 
and material) are adequate, except the height of the retaining walls and 
landfill in the rear yard. 

 The results of the access-related planning measures (vehicular and, 
pedestrian access, traffic and vehicle flows) are typical. 

 Loads on essential services are typical. 

 The proposal is typical and will service the needs of the district's residential 
population and meet the intentions for the locality. 

 The proposal does not involve vegetation. 

 No other relevant issues have been identified. 
 
Accordingly, this section of the proposal is not supported by the City unless suitably 
modified via the recommended conditions. 
 
6.2.2 Preservation of amenity 
 
The following is considered in response to the amenity provision in the Scheme 
(Attachment 4, section i). 
 
The aspects of this proposal that are not supported by the City will adversely affect 
the amenity of the surrounding area; and the external appearance of the 
development is unacceptable (for the aforementioned reasons). Traffic congestion 
and noise is typical for residential development. 
 
Accordingly, this section of the proposal is not supported by the City unless suitably 
modified via recommended conditions. 
 
6.2.3 Orderly and proper planning 
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The following is considered in response to the orderly and proper planning provision 
in the Scheme (Attachment 4, section j). 
 
The proposal does not comply with Scheme provisions, with discretionary variations 
which are not acceptable (for the aforementioned reasons). 
 
Accordingly, it is considered that this section of the proposal does not represent 
orderly and proper planning, and is not supported by the City unless suitably 
modified via recommended conditions. 
 
6.2.4 Consideration of applications – landuse 
 
The following is considered in response to the landuse provision in the Scheme 
(Attachment 4, section k). The proposal does not involve changing the land use, 
being previously approved as a single house. 
 

7.0 Conclusion 
 
The subject site has a long history, including a current SAT appeal on the serving of 
formal notices. As a result, a retrospective planning application was lodged, which is 
the subject of this report.  
 
The proposal involves many unauthorised structures, with multiple planning 
variations. Noting the age of some of the original structures, and the lack of planning 
and building approvals, there are indications of structural issues, which the applicant 
is unwilling to address. 
 
Some aspects of the proposal do not satisfy the relevant requirements, due to 
unacceptable impacts upon neighbouring properties; however some aspects are 
justified. 

 
As a result, the recommendation is to approve the acceptable variations, refuse the 
unacceptable variations, modify some of the structures with approval conditions, and 
continue with compliance action. 
 

8.0 Attachments 
 
1. Plans (survey, site and elevations) 
2. Photographs of the site and surrounds 
3. Background 
4. Variation clauses 
5. Applicant’s submission 
6. Neighbour consultation results 
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Site (Southeast) – Before Unauthorised Works 

 

 
Site (Southeast) – Modified Corner and Additional Height of the Front Fence 
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Site (South) – Modified Portico 

 

 
Site (Southern Boundary) – Modified Heights to Side Fence 
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Site (Rear Yard, Southwest) – Retaining Walls, Landfill and Over-Height Fences 

 

 
Site (Rear Yard, West) – Retaining Walls, Landfill and Over-Height Fences 
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Site (Rear Yard, Northwest) – Retaining Walls, Landfill and Over-Height Fences 

 

 
Site (Rear Boundary, Southeast) – Excellent Surveillance (Human Perspective) 
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Site (Western Boundary) – Modified Height to Rear Fence 

 

 
Site (Northern Boundary) – Efflorescence Leaching From Landfill 
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Neighbour (North) – Leaning Section of Side Fence 

 

  
Site (Northern Boundary) – Modified Height to Side Fence 

(fresher mortar in top five courses) 
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Neighbour (North) – Bedroom Window 

 

 
Site (Side Yard, Northeast) – Patios and Pergola 
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Site (Front Yard) – Additional Wing to Patio 
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Background 

Date Event 

 
Pre-2013 

 
Various Approvals 
 
The City has issued several planning and building approvals for various 
structures on the site, including the dwelling (albeit heavily modified 
since). 
 

 
June-2013 

 
Neighbour Complaints 
 
The City received written complaints, regarding a gate and light spill from 
neighbouring properties allegedly affecting the site. An investigation 
revealed that no further action was required of the neighbours or the City. 
 
Of particular note is the gate, which was erected in the private laneway to 
the south. However it has been firmly established from the Certificates of 
Title, that the gate is located on the private property of its owner, and not 
common property. Furthermore, the City is not a party to the easement (a 
right of carriageway). 
 
As a result of the initial complaints, the City received counter-complaints, 
which identified several unauthorised structures on the site, which 
required the landowner to resolve. 
 

 
Nov.-2013 

 
Directions Notice & Notice of Breach 
 
After lengthy discussions, the landowner was unable to demonstrate the 
various structures had planning approval, and was unwilling to lodge 
retrospective applications or physically alter the structures. 
 
As a consequence, a Directions Notice (under the Planning and 
Development Act) and a Notice of Breach (under the Local Government 
Act) were issued to the landowner. 
 

 
Nov.-2013 

 
SAT Appeal 
 
The landowner lodged an application to the SAT to appeal the notices, 
which resulted in many mediation sessions. 
 

 
Dec.-2013 

 
Retrospective Planning Application 
 
As a result of the mediation sessions, the planning application that is the 
subject of this report was lodged, however further investigation requested 
of the applicant revealed additional unlawful works. 
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May-2013 

 
Sufficient Plans 
 
The City received sufficient plans required to process the application. 
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Variation Clauses 

 
a. Retaining walls 

 
R-Codes design principle P8 requires the following: 
 

“Retaining walls that result in land which can be effectively used for the benefit of 
residents and do not detrimentally affect adjoining properties and are designed, 
engineered and landscaped having due regard to clauses 5.3.7 (site works, see 
below) and 5.4.1 (visual privacy).” 

 
Further to this, the design principles for site works and visual privacy are found below. 
 

 

b. Landfill 

 
R-Codes design principles P7.1 – 7.2 (site works) requires the following (emphasis 
added): 

 
“Development that considers and responds to the natural features of the site and 
requires minimal excavation/fill. 
 
Where excavation/fill is necessary, all finished levels respecting the natural ground 
level at the boundary of the site and the adjoining properties and as viewed from the 
street.” 

 
Furthermore, the Fill and Fencing Policy requires the following (emphasis added): 
 

“All fill abutting a lot boundary shall be retained by the use of masonry retaining walls 
or by other methods approved by the Manager of Building Services.” 
 

 

c. Visual privacy 

 
R-Codes design principles P1.1 –1.2 require the following (emphasis added): 
 

“Minimal direct overlooking of active habitable spaces and outdoor living areas of 
adjacent dwellings achieved through: 

 building layout and location; 

 design of major openings; 

 landscape screening of outdoor active habitable spaces; and/or 

 location of screening devices. 

 
Maximum visual privacy to side and rear boundaries through measures such as: 

 offsetting the location of ground and first floor windows so that viewing is 

oblique rather than direct; 
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 building to the boundary where appropriate; 

 setting back the first floor from the side boundary; 

 providing higher or opaque and fixed windows; and/or 

 screen devices (including landscaping, fencing, obscure glazing, timber 

screens, external blinds, window hoods and shutters).” 

 

 

d. Over-height dividing fences 

 
Scheme clause 5.6.4 requires the following (emphasis added): 
 

“…Council may refuse to grant approval of a screen wall or fence higher than 1.8m 
above natural ground level if in the opinion of the Council such additional height 
would adversely affect the amenity of the occupants of the adjoining lot.” 

 
In addition, the Fencing Local Law (clauses 13, 15) requires the following (emphasis 
added): 
 

“Engineer’s Certificate 
…an authorised person may, in respect of any application, first require that the 
applicant provide to the City, at the cost of the applicant, a certificate from a practicing 
structural engineer to certify that the proposed fence when constructed in 
accordance with the approved plans and specifications will be capable of bearing 
any reasonable loads which might be imposed on the fence.” 

 
“General Discretion of the Local Government 
(1)  …the City may approve the erection or repair of any fence which does not 

comply with the requirements of this local law. 

(2)  …the City may consider… whether the erection or retention of the fence 

would have an adverse effect on the safety or convenience of any person.” 

 
Furthermore, the Fill and Fencing Policy (Dividing Fences clause 3) requires the 
following (emphasis added): 
 

“Any dividing fencing which does not meet the above requirements (a maximum 
height of 1.8m from either side) will only be considered if: 
a) …written agreement…from the owners of the adjoining lot; and 
b) the development will not have a likely impact upon neighbouring amenity.” 

 

 

e. Development within the CDA 

 
Scheme clauses 5.10.2 – 5.10.3 require the following (emphasis added): 
 

“…(a) the Council shall consider the effect of the development on the amenity of 
the surrounding area, the visual effect of the development as perceived from the 
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Swan River and the effect on the amenity of the parks and recreation reserves 
in that area…; 

(b) …the applicant shall furnish such further information, as deemed necessary…; 
(c) …the amenity of the area may be detrimentally affected by the proposal. 
 
Within a Controlled Development Area the following provisions shall apply:- 
 
(a) the Council shall not permit the ground level of any portion of any lot to be raised 

by an amount greater than 0.5m above natural ground level whether by means 
of a retaining wall or not, unless it is satisfied that such changes in level will not 
unduly affect the amenity of the area including amenity of neighbouring 
properties. 

(b) …rear setback applicable to boundaries of lots so delineated shall be 7.5m. 
Where the 7.5m setback is a front boundary the provisions of clause 5.3.3 (a) 
shall apply and the setback shall be 9.0m unless varied by Council.” 

 

 

f. Boundary walls 

 
R-Codes design principle P3.2 requires the following (emphasis added): 

 
“Buildings built up to boundaries (other than the street boundary) where this: 

 makes more effective use of space for enhanced privacy for the occupant/s or 

outdoor living areas; 

 does not compromise the design principle contained in clause 5.1.3 P3.1 (wall 

setbacks, see below); 

 does not have any adverse impact on the amenity of the adjoining property; 

 ensures direct sun to major openings to habitable rooms and outdoor living areas 

for adjoining properties is not restricted; and 

 positively contributes to the prevailing development context and streetscape.” 

 
Further to this, design principle P3.1 (wall setbacks) requires the following (emphasis 
added): 

 
“Buildings set back from lot boundaries so as to: 

 reduce impacts of building bulk on adjoining properties; 

 provide adequate direct sun and ventilation to the building and open spaces on 

the site and adjoining properties; and 

 minimise the extent of overlooking and resultant loss of privacy on adjoining 

properties.” 
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g. Front fences 

 
Fencing Local Law clause 2 requires the following (emphasis added): 

 
“Any fencing which does not meet these requirements shall: 

a) meet the performance criteria of Clause 6.2.5 (Street walls and fences, see 
below) of the RCodes; 

b) be assessed in terms of the developments likely impact upon streetscape; and 
c) be advertised in accordance with Council’s Neighbour Consultation – Policy 

6.4.” 
 

Further to this, R-Codes design principle P4 (previously known as the performance 
criteria) requires the following (emphasis added): 

 
“Front fences are low or restricted in height to permit surveillance (as per Clause 
5.2.3) (Street surveillance, see below) and enhance streetscape (as per clause 
5.1.2) (street setback, see below), with appropriate consideration to the need: 

 for attenuation of traffic impacts where the street is designated as a primary or 

district distributor or integrator arterial; and 

 for necessary privacy or noise screening for outdoor living areas where the street 

is designated as a primary or district distributor or integrator arterial.” 

 
Further to this, R-Codes design principle P3 (street surveillance) requires the following 
(emphasis added): 

 
“Buildings designed to provide for surveillance (actual or perceived) between 
individual dwellings and the street and between common areas and the street, which 
minimise opportunities for concealment and entrapment.” 
 

Further to this, R-Codes design principle P3 (street setback) requires the following 
(emphasis added): 

 
“Buildings set back from street boundaries an appropriate distance to ensure they: 

 contribute to, and are consistent with, an established streetscape; 

 provide adequate privacy and open space for dwellings; 

 accommodate site planning requirements such as parking, landscape and 

utilities; and 

 allow safety clearances for easements for essential service corridors. 

 
Buildings mass and form that: 

 uses design features to affect the size and scale of the building; 

 uses appropriate minor projections that do not detract from the character of the 

streetscape; 

 minimises the proportion of the façade at ground level taken up by building 

services, vehicle entries and parking supply, blank walls, servicing 

infrastructure access and meters and the like; and 
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 positively contributes to the prevailing development context and streetscape.” 

 

 

h. CDA considerations 

 
Scheme clause 6.4.2 (consideration of applications) states the following (emphasis 
added): 

 

“In respect of an application for planning approval made under Clause 6.3 (includes 

sites within the CDA) the applicant shall satisfy…. 

(a) the nature and intensity of the proposed use or development will not 

detrimentally affect the locality in terms of its environmental impact by way of 

its hours of operation, illumination, emission of any kind and the effect on any 

use or development within the locality; 

(b) the plot ratio, site coverage, setbacks, height, landscaping and parking 

provisions are in keeping with the general character of the locality; 

(c) the form, layout, appearance and material of any building is in keeping with the 

existing character of the locality; 

(d) the vehicular and pedestrian access, including on-site circulation and provision 

for deliveries will not create any danger; 

(e) the vehicle flows to and from the subject land will not be disruptive to existing 

traffic movements or circulation patterns; 

(f) that any traffic generated must be capable of being accommodated within 

existing streets; 

(g) that the development or use will not place excessive loads on existing or 

projected essential services; 

(h) the proposed development or use is necessary to service the needs of the 

district's residential population and is otherwise generally in keeping with the 

Council's Town Planning intentions for the locality; 

(i) the desirability or preserving (or replacing) existing trees and other vegetation 

contributing to the amenity or significant of the locality; and 

(j) any other matter considered relevant by Council.” 

 

  

i. Preservation of amenity 

  
Scheme clause 5.5.1 (Preservation of Amenity) states (emphasis added): 
 

“Without limiting the generality of Clause 6.5 the Council may refuse to approve any 
development if in its opinion the development would adversely affect the amenity of 
the surrounding area having regard to the likely effect on the locality in terms of the 
external appearance of the development, traffic congestion and hazard, noise or any 
other factor inconsistent with the use for which the lot is zoned.” 
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j. Orderly and proper planning 

 
Scheme clause 6.5.1 (Determination by Council) states (emphasis added): 
 

“The Council may determine an application by granting approval, refusing approval 
or granting approval subject to such conditions as it thinks fit, having regard to the 
orderly and proper planning of the area.” 

 

 

k. Landuse considerations 

 
Scheme clause 6.4.1 (consideration of applications) states (emphasis added): 

 
“Without limiting the generality of Clause 6.5 the Council may refuse to approve any 
development if in its opinion the development would adversely affect the amenity of 
the surrounding area having regard to the likely effect on the locality in terms of the 
external appearance of the development, traffic congestion and hazard, noise or any 
other factor inconsistent with the use for which the lot is zoned.” 
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Summary of Comments Received 

 

Issue: Western retaining wall and fence 

• Privacy has been taken away, and trees have been illegally and maliciously 
interfered with. Request the fence be built-up to 1.65m above 110A’s levels, 
using the same limestone materials. Otherwise, the backfill should be 
considerably reduced. 

 

 

Issue: Northern retaining wall and fence 

• Support the fence, if the Council is satisfied that it is structurally sound and 
safe. 

• 110a has substantially increased the height, without any consultation or 
consent. 

• A structural engineer has inspected the structure on behalf of a neighbour, 
and is most concerned that the fence is unsafe. The footing may not be 
sufficient for its height and weight, no engineering consideration for the length, 
pillar size, soil weight, and the load from the attached patios 

• The patios are structurally dependent upon the retaining wall and fence, 
adding to the problem. 

• Efflorescence seeping through wall, indicating excess water, which may cause 
mould, movement and extra pressure against the fence. 

• The fill is pushing the wall into neighbouring property, an area used for car-
parking, occasional parties, and a play area for visiting children. 

• Grave concerns regarding the engineering and stability of a max. 3.1m wall, 
causing probable damage to life and property. 

• In breach of the Planning, Building and Dividing Fences legislation. 

• In breach of the CDA provisions of the Scheme, and is a visual eye sore in its 
excessive bulk. 

• The retaining being on the boundary results in a higher upper level of the 
dividing fence, causing bulk issues by being visually offensive/intrusive. 

• Visual privacy issues resulting in the garden bed being paved. 

 

 

Issue: Northern patios 

• Not set back as required. 

• No gutters or drainage, resulting in water run-off into the neighbouring 
property. 

• They extend into the neighbour’s property (airspace). 
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• The visual impact is heightened due to the retaining wall and over-height 
fence. 

 

 

Issue: Rear balcony 

• Concerned about overlooking into neighbouring properties, including a master 
bedroom window. No screening. 

• Unsure if it has any approvals 

• Surveillance camera mounted on balcony overlooks neighbouring properties. 

 

 

Issue: Eastern fence 

Support the fence, if the Council is satisfied that it is structurally sound and safe. 

 

 

Issue: Southern fence 

• Support the fence, if the Council is satisfied that it is structurally sound and 
safe. 

• It has two major cracks from top to bottom, and no liability is accepted. 

 

 

Issue: Magnitude 

The extent of the unauthorised works and complete disregard for the City and the 
planning system, which is why the penalties in the Act are substantial. Accordingly, 
prosecution should be continued to completion. 

 

Note: A full copy of all relevant consultation feedback received by the City has 
been given to the Councillors prior to the Council meeting. 
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PD24.14 No. 136 (Lot 8) Victoria Avenue, Dalkeith - 

Retrospective & Prospective Additions 

(Various) to Single House 

 

Committee 08 July 2014 

Council 22 July 2014 

Applicant Rowe Group 

Landowner A Singh & B Kaur 

Officer Matt Stuart – Senior Statutory Planning Officer 

Director Peter Mickleson – Director Planning & Development 

Services 

Director Signature 
 

File Reference VI1/136-02 : DA13/352 

Previous Item Nil 

 

1.0 Executive Summary 
 
The subject site has a long history of planning applications, general compliance 
issues, unauthorised development, prosecution, and appeals to the SAT. 
 
The proposal is for various retrospective and prospective additions to a single house 
in Dalkeith, with several variations to the planning requirements. The proposal 
involves some landscaping works at the front of the site, but the main aspect is the 
construction of the building (three of the four storeys) 1.5m closer to the rear 
boundary than that approved. 
 
Neighbours have objected to some aspects of the proposal, with the main issue 
being the building 1.5m closer to the rear boundary, which results in the resultant 
loss of views and amenity. However, the neighbouring development is of a grand 
scale, with wide and open spaces to the river below (~8.0m lower). Given the 
broader context, the resultant impact is considered acceptable. 
 
The application has been referred to Council for determination as officers do not 
have delegation to determine an application under instrument of delegation 6A, 
where specific objections have been received. 
 
The proposal satisfies all of the relevant deemed-to-comply or design principles, and 
other planning requirements. As a result, the application is recommended for 
approval with conditions. 
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1.1 Recommendation to Committee 
 
Council approves an application for retrospective & prospective additions 
(various) to a single house at No. 136 (Lot 8) Victoria Avenue, Dalkeith, in 
accordance with the application and amended plans received on 10 December 
2014, with the following conditions: 

a. The development shall at all times comply with the approved plans. 

b. This planning approval only pertains to the following structures: 

i. The amended position of the building on the lot of the three upmost 
floor levels; 

ii. The air-conditioning housing on the north-western side; 
iii. The retaining walls and landscaping in the front (north-eastern) 

portion of the lot; and 
iv. Modifications to the roof above the rear balcony on the upper floor 

level. 

c. This planning approval does not approve modifications to the internal 
size of the Boat Store on the Undercroft floor level, whereby the design 
in the 2007 planning approval still has affect. 

d. A further planning application and approval from the City is required for 
any fill or retaining walls on the lot, other than that shown on the 
approved plans. 

e. All existing and proposed visual privacy screens and/or obscure glass 
panels to Major Openings and/or Active Habitable Spaces (including the 
upper-floor front balcony) shown on the approved drawings, shall 
prevent overlooking in accordance with the visual privacy requirements 
of the Residential Design Codes 2013 (R-Codes). The structure(s) shall 
be installed and remain in place permanently, unless otherwise 
approved by the City. 

f. The parapet walls shall be finished to a professional standard, to the 
satisfaction of the City. 

g. Following a referral to the SRT, the following conditions are included: 

i. No fill, building materials, rubbish or any other deleterious matter 
shall be deposited on the foreshore Parks and Recreation reserve 
or allowed to enter the river as a result of the development; 

ii. Stormwater drainage shall be contained on site or connected to the 
local government stormwater drainage system; and 

iii. An open view fence with a height of 1.8 metres is to be retained 
along the boundary of the Parks and Recreation reserve and any 
gap or gateway that allows access through this fence to the boat 
store from the foreshore reserve shall be reduced in width to no 
more than 1.6m (see Advice Notes). 
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Advice Notes specific to this proposal: 

All downpipes from guttering shall be connected so as to 
discharge into drains, which shall empty into a soak-well; 
and each soak-well shall be located at least 1.8m from any 
building, at least 1.8m from the boundary of the block. 

a. The landowner is advised that all mechanical equipment (e.g. air-
conditioner, swimming pool or spa) is required to comply with the 
Environmental Protection (Noise) Regulations 1997, in relation to noise. 

b. Following a referral to the SRT , the following Advice Notes are 
provided: 

i. The applicant is advised that no vehicle access is permitted on the 
Parks and Recreation reserve; 

ii. The applicant is advised that it is an offence under the Swan River 
Trust Regulations 2007 to launch a vessel directly from a trailer into 
any waters in the Swan River except at a permitted launching place. 
Because vehicles and trailers cannot be used to access the boat 
store, a 1.6 metre wide gate to the public reserve will be sufficient 
for the hand launching of small water craft; 

iii. The Swan River Trust recommends garden planting with local 
native species to reduce water usage and fertiliser requirements; 
and 

iv. The applicant is advised that it is an offence under the Swan River 
Trust Regulations 2007 to destroy, pull up, cut back, or damage 
vegetation that is on land in the Swan River Trust Management area 
– Penalty $5,000. 

c. This decision constitutes planning approval only and is valid for a 
period of two years from the date of approval. If the subject 
development is not substantially commenced within the two year period, 
the approval shall lapse and be of no further effect. 

1.2 Strategic Plan 

 
KFA: Natural and Built Environment 
 

2.0 Background 
 

Property address No. 136 (Lot 8) Victoria Avenue, Dalkeith 

Lot area 1,896m2 

Zoning / 
Reserve 

MRS Urban 

TPS2 Residential at R12.5 

 
The subject site has a long history of planning applications, general compliance 
issues, unauthorised development, prosecution, and appeals to the SAT 
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(Attachment 3). Of particular note is the prosecution, however the issues in that 
matter are not related to this proposal. 

The site has a frontage to Victoria Avenue to the northeast, located adjacent to 
residential properties to the northwest and southeast, and abuts the Swan River 
reserve to the southwest, as seen in the location plans below. 

 
Figure 1 – Location Plan 

 
Figure 2 – Detailed Location Plan 

 
The site currently features a four-storey single house, and the photographs in 
Attachment 2 depict the development onsite, and its relationship with the 
surrounding built and natural environments. Of particular note is the steep contours 
running down to the river, which is common to the neighbour properties. 
 

2.1 Legislation / Policy 
 

 City of Nedlands Town Planning Scheme No. 2 (TPS2 or Scheme) 

Development Site 

Development Site 
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 Residential Design Codes of WA 2013 (R-Codes) 

 Council Policy – Fill & Fencing 

 Council Policy – Neighbour Consultation 
 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
Required by legislation (Scheme / R-Codes): Yes    No  
 
Required by City of Nedlands policy (Neighbour Consultation): Yes    No  
 

3.2  How and when was the community consulted? 
 

Community consultation period: 07 – 28 February 2014 

Three (3) objections, with the results found in Attachment 7. 

 

4.0 Budget / Financial Implications 
 
The application is for works constructed and to be constructed on a private lot, and 
therefore has no budget or financial implications for the City. 
 

5.0 Risk Management 
 
Not applicable. 
 

6.0 Discussion 
 

6.1 Specific Planning Considerations 
 
The proposal involves the retrospective approval of the three upmost floors on the 
subject site, constructed 1.4m-1.5m closer to the rear boundary than the planning 
and building approvals. In addition, retrospective approval is sought for a roof 
extension over the upper balcony. Furthermore, significant retaining walls and 
landscaping are proposed at the front of the property. 
 
As confirmed by a licenced surveyor, the submitted plans show the as-constructed 
location of the building and other proposed works (Attachment 1); whilst the 
applicant’s submission describes the proposal in more detail (Attachment 6). 
 
Variations to the planning requirements are: 
 

i. Retaining walls, landfill, development within the CDA, boundary walls, wall 
setbacks to both side boundaries. 

ii. Visual privacy to a side boundary. 
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The relevant considerations for variations to specific planning controls are found in 
Attachment 4, due to their lengthy nature and for ease of reading. 
 
6.1.1 Side boundary (northwest) – retaining walls, landfill, boundary walls and 
wall setbacks 

On the north-western side, there are a number of variations to the planning 
requirements: 
 

 Retaining walls – nil setback in lieu of 1.5m. 

 Landfill – up to 2.2m in lieu of 0.5m. 

 Controlled Development Area – retaining walls and landfill over 0.5m not as-
of-right. 

 Boundary walls – two proposed, but not as-of-right in R12.5 areas. 

 Wall setback – ground floor Study set back 0.9m in lieu of 1.5m. 

 Wall setback – ground floor bulk set back 1.6m in lieu of 5.0m. 

 Wall setback – upper floor air-con enclosure set back 1.1m in lieu of 1.4m. 

 Wall setback – upper floor WIR-Balcony set back 1.6m in lieu of 3.5m. 

 Wall setback – upper floor bulk set back 2.4m in lieu of 6.0m. 
 
In relation to the wall setbacks, legal advice has been gained relating to the 
neighbour’s two-storey screen (as seen in Attachment 2), which was installed due 
to bulk impacts, after the structures in this proposal were built unlawfully. 
 
The advice is that bulk impacts from the building that was previously approved 
should again be approved, having regard to consistent decision-making. In contrast, 
the proposal should not gain an advantage of the screen due to its unlawful 
circumstances, so the unapproved bulk impacts should be assessed without regard 
to the screen. 
 
Accordingly, the rearmost 1.5m of the building, without regard to the screen, is 
assessed in response to the design principles (Attachment 4, sections a-f) as 
follows: 
 

 - The structures are not visible from local parks, but can be seen from the Swan 
River and its recreational foreshore reserve. 

 - The building has considerable height and bulk, however in the context of the 
buildings in the area (e.g. the property to the northwest is 4.0m taller) the 
impact is not particularly unusual. 

 - Furthermore, the Swan River Trust (SRT) have not raised any objections to 
this aspect of the proposal (see section 6.1.4). 

 - Regarding retaining walls, a series of walls were constructed, due to the 
building being constructed closer to the river. 

 - That said, the stepping down of the walls is extensive, whilst abutting non-
sensitive areas of the neighbour’s property. The impacted areas are set aside 
for the setback purposed, and are such that the steep contours preclude their 
frequent use (Attachment 2). 

 - Regarding land fill and further to the above point, the fill is not visible from the 
street. 
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 - Regarding boundary walls, the above points apply to the Pool Equipment 
room (which was not previously approved). The other boundary wall is to the 
garage, which was previously assessed and approved in a slightly different 
location. 

 - The garage wall adjoins a major opening (and a garage) on the neighbouring 
property, however the window is set back a considerable 5.3m. 

 - The wall is also only 1.65m above the neighbouring natural ground level, 
albeit major excavation has since occurred, resulting in the wall being only 
400mm higher than the existing over-height dividing fence. 

 - Regarding wall setbacks, there are several variations (five) on two floors. 
 - As the ground floor Study variation adjoins the abovementioned large 5.3m 

setback on the neighbouring property, the impact is acceptable, and the 
neighbour has no objections. 

 - The other variations adjoin a lower pool area, and beyond that, three floors of 
the dwelling (Figure 3 below). The neighbour’s dwelling is a considerable 
distance from the setback variations (20–28m); and its upper floor level is 
4.0m higher than that in the proposal. 

 - The neighbour’s pool area is closer, but as with the rest of the development, it 
is of a grand scale with wide and open spaces to the river below (~8.0m 
lower). Given this broader context, the impact is considered acceptable. 
 

 
Figure 3 – Neighbour (Northwest) – Lower Pool Level and Ground Floor 

Two-storey 

privacy screen 

Portion of building in 

unauthorised location 
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- Furthermore, the upper floor air-conditioner enclosure variation abuts the 
aforementioned two-storey screen in the area where walls setback variations 
were previously approved, so the impact is acceptable. 

- Excluding the rearmost 1.5m of the building, the majority of the upper floor 
bulk variation cannot be seen from the neighbouring property due to the two-
storey screen; and the variation discussed above is at a lesser distance, so 
the impact is irrelevant. 

 - Adequate sun and ventilation will be available to the site and neighbouring 
property, due to a significant separation of the buildings (~4.8m+) and the 
orientation of the lot. 

 - Given the above, the amenity of adjoining neighbours and the surrounding 
area is not reasonably adversely affected. 

 - Objections from the neighbour are not supported due to the above points. 
 
In this instance, it is considered that this aspect of the proposal complies with the 
design principles, and therefore is supported by the City. 
 
6.1.2 Side boundary (southeast) – landfill and wall setbacks  
 
On the south-eastern side, there are a number of variations to the planning 
requirements: 
 

 Landfill – maximum 1.1m in lieu of 0.5m. 

 Controlled Development Area – landfill over 0.5m not as-of-right. 

 Wall setback – lower floor uncovered Outdoor Living Area set back 1.4m in 
lieu of 3.0m. 

 Wall setback – lower floor undercover Outdoor Living Area set back 1.4m in 
lieu of 3.0m. 

 Wall setback – ground floor bulk set back 1.6m in lieu of 3.2m. 
 
The following is considered in response to the design principles (Attachment 4, 
sections b, d, f): 
 

 - The structures are not visible from local parks, but can be seen from the 
Swan River and its recreational foreshore reserve. The building has 
considerable height and bulk, however in the context of the buildings in the 
area (e.g. the property to the northwest is 4.0m taller), the impact is not 
particularly unusual. Furthermore, the Swan River Trust (SRT) have not 
raised any objections to this aspect of the proposal (see section 6.1.4). 

 - Regarding landfill, the southern elevation of the proposal features fill and 
excavation, with the majority being the latter. Where land fill is proposed, it is 
only a modest portion of the site works. It is not visible from the street, and 
abuts the neighbour’s non-sensitive open space with steep contours running 
down to the river (Attachment 2). 

 - Regarding wall setbacks, the dwelling for this proposal is positioned on the 
rear third of the site, whereas the neighbouring property features a dwelling 
that is central to the block. Accordingly, the impact of the proposed building 
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bulk upon the neighbour’s abutting non-sensitive open space will be 
acceptable. 

 - Adequate sun and ventilation will be available to the site and neighbouring 
property, due to the abutting non-sensitive open space. 

 - Given the above, the amenity of adjoining neighbours and the surrounding 
area are not adversely affected. 

 - Objections from the neighbour are not supported due to the above, noting 
that planning approval for the neighbours dwelling has yet to be gained. 

In this instance, it is considered that this aspect of the proposal complies with the 
design principles, and therefore is supported by the City. 
 
6.1.3 Visual privacy setback (northeast) 
 
On the upper floor, the front balcony was previously approved, however the location 
is 1.4-1.5m closer to the river. Accordingly, a new assessment is required. 

The northern side of the balcony has an inaccessible portion for architectural 
reasons, which does not require further consideration. 
 
Beyond that is an accessible balcony, which on plan will have a restricted ‘cone of 
vision’ due to an opaque glass screen. The resultant overlooking will be on an 
extensive front yard and driveways. However, a photograph of the site depicts a gap 
between the screen and the column (Attachment 2). As the neighbouring property 
has several Major Openings in this area, the screen will not comply with the design 
principle (Attachment 4, section c) and therefore requires modification. 
 
Subject to a suitable condition to increase the size of the screen, it is considered that 
this aspect of the proposal will comply with the design principle, and therefore is 
supported by the City. 
 
6.1.4 Rear Setback 
 
The rear setbacks of the building complies with the Scheme’s 7.5m requirement, and 
the SRT’s 10.0m requirement with concession granted (by the Trust) for minor 
retaining walls to garden beds on the lowest floor. It is considered that this aspect of 
the proposal complies with the setback requirements, and therefore is supported by 
the City. 
 
6.1.5 Boat store – objection from the Swan River Trust 
 
The SRT was consulted as the property abuts the Swan River reserve. The SRT has 
communicated to the applicant several times regarding restricting the size of the boat 
store and gate, because all craft must be physically carried to the water over 
sensitive land and vegetation (Attachment 5). 
 
The SRT’s position is that a 1.8m wide gate on the boundary is required, or the size 
of the boat store must physically restrict the size of boats that will fit. In late-2013, the 
City inspected the boat store and sighted a dividing wall, however the latest set of 
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plans do not show any barrier. The applicant suggested that it be a drafting error and 
a condition be imposed to resolve this issue. 
 
Subject to a suitable condition to restrict the internal size of the Boat Store, it is 
considered that this aspect of the proposal will comply with the SRT requirements, 
and therefore is supported by the City. 

 
6.2 General Planning Considerations 
 
6.2.1 Consideration of applications – CDA 

The following is considered in response to the CDA provision in the Scheme 
(Attachment 4, section g): 
 

 The nature and intensity of the proposal (hours of operation, illumination, 
emission and the effect the locality) is typical. 

 The results of the tangible planning measures (setbacks, open space, 
landscaping, car-parking, height and plot ratio) are adequate (see section 
6.1.1). 

 The results of the subjective planning measures (form, layout, appearance 
and material) are adequate (see section 6.1.1). 

 The results of the access-related planning measures (vehicular and 
pedestrian access, traffic and vehicle flows) are typical. 

 Loads on essential services will be typical. 

 The proposal is typical, and will service the needs of the district's residential 
population and meet the intentions for the locality. 

 The proposal does not involve vegetation. 

 No other relevant issues have been identified. 
 
Accordingly, this section of the proposal is supported by the City, subject to the 
recommended conditions. 
 
6.2.2 Preservation of amenity 
 
The following is considered in response to the amenity provision in the Scheme 
(Attachment 4, section h). 
 
The northern neighbour’s consultant has submitted a possible design change, to 
truncate the rear of the building to provide for more favourable views, impact of bulk 
and general amenity. 
 
The submission cites State Administrative Tribunal (SAT) case law Robert Baccala 
and the City of Fremantle [2005] WASAT 55 (Baccala), which demonstrates that 
Councils can consider views with ‘amenity’ clauses, such as TPS2 cl. 5.5.1 (and cl. 
6.4.1, 6.5.1). However it should be noted that the SAT also considered the City of 
Fremantle’s Town Planning Scheme No. 3 comprehensive clauses specifically 
pertaining to views (in part) (emphasis added): 
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"16. In determining any application the Council shall have regard to …the 
preservation of the amenities of the locality …and may refuse its consent, or may 
grant its consent subject to such conditions, if any, it may deem fit." 
 
“21. Unless the context requires otherwise, the following terms have the 
meanings indicated: … 

"amenities" means the sum of all the expectations of the residents concerning 
the quality of their environment including its pleasantness, character, beauty, 
harmony in the exterior of buildings, privacy, preservation of views and 
security, and also means a facility providing use, convenience or enjoyment;" 

 
As the City of Nedlands Scheme does not contain a clause specifically pertaining to 
the consideration of views, and that the Baccala example resulted in an overturning 
of the Fremantle Council’s decision, it is considered that this case law has limited 
statutory relevance. 
 
In response to the City of Nedlands Scheme clause (as underlined above), it is 
considered that the proposed development does not adversely affect the amenity of 
the surrounding area (as discussed elsewhere). The external appearance of the 
development is contemporary and typical for this immediate locality. Traffic 
congestion and noise is also typical for a residential zone. Accordingly, this aspect of 
the proposal is supported by the City, subject to the recommended conditions. 
 
6.2.3 Orderly and proper planning 
 
The following is considered in response to the orderly and proper planning provision 
in the Scheme (Attachment 4, section i). The proposal complies with Scheme 
provisions, with some discretionary variations which are justified (see above).  
 
Accordingly, the proposal represents orderly and proper planning, and is supported 
by the City, subject to the recommended conditions. 
 
6.2.4 Consideration of applications – landuse 
 
The following is considered in response to the landuse provision in the Scheme 
(Attachment 4, section j). The proposal for a single house in a residential zone, 
which is a ‘P’ permitted use, will have a typical effect on the area. Accordingly, the 
land use for this proposal is supported by the City, subject to the recommended 
conditions. 
 

7.0 Conclusion 
 
The subject site has a long history of planning applications, general compliance 
issues, unauthorised development, prosecution, and appeals to the SAT. 
 
The proposal is for various retrospective and prospective additions to a single house 
in Dalkeith, with several variations to the planning requirements. The proposal 
involves some landscaping works at the front of the site, but the main aspect is the 
construction of the building (three of the four storeys) 1.5m closer to the rear 
boundary than that approved. 
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Neighbours have objected to some aspects of the proposal, with the main issue 
being the building 1.5m closer to the rear boundary, which results in the resultant 
loss of views and amenity. However, the neighbouring development is of a grand 
scale, with wide and open spaces to the river below (~8.0m lower). Given the 
broader context, the resultant impact is considered acceptable. 
 
The application has been referred to Council for determination as officers do not 
have delegation to determine an application under instrument of delegation 6A, 
where specific objections have been received. 
 
The proposal satisfies all of the relevant deemed-to-comply or design principles, and 
other planning requirements. As a result, the application is recommended for 
approval with conditions. 
 

8.0 Attachments 
 
7. Plans (survey, site, floors and elevations) 
8. Photographs of the site and surrounds 
9. Background 
10. Variation clauses 
11. Swan River Trust advice 
12. Applicant’s submission 

Neighbour consultation results 
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Site (left) – Affected Neighbour (right) 

 

 
Site – South-Western Elevation with River Gate & Boat Store on Lowest Level 
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Site – Unauthorised Roof Extension over Upper-Rear Balcony 

 

 
Site – Visual Privacy Screen to Upper-Front Balcony 
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North-Western Neighbour – Two-Storey Screen at the Rear 

 

    
North-Western Neighbour – Steeply Sloping Open Space (as seen from two different levels) 
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South-Eastern Neighbour – Steeply Sloping Open Space 

 

 
South-Eastern Neighbour – Rear Elevation (Southwest) 
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Background 

 
Late-2006 – Approval of House 

 
The City received an application for a four-storey single house and pool on the site. As 
the proposal complied with the relevant planning requirements, the application was 
approved under delegated authority. 
 

 
Mid-2009 – Construction Compliance Issue 

 
The Swan River Trust (SRT) lodged an objection regarding building materials stored on 
the river reserve, which was later resolved. 
 

 
Late-2009 – Construction Compliance Issue 

 
Sand drift issues were reported and resolved. 
 

 
Early-2013 – Visual Privacy, Number of Storeys and Retaining Wall Issues 

 
The City received a complaint regarding overlooking from the dwelling, at which time the 
City confirmed the visual privacy issues, and discovered various departures from the 
planning and building approvals. Notably, one of the levels significantly differed and was 
in breach of a mandatory Scheme provision. The applicant was also issued with a stop 
work notice for significant retaining walls that were being constructed at the front of the 
property without planning or building approvals. 
 

 
Mid-2013 – Prosecution for Number of Storeys 

 
The City commenced prosecution in the Magistrates Court regarding the mandatory 
Scheme provision, which was later decided in the City’s favour. 
 

 
Mid-2013 – Planning Refusal 

 
The City received a planning application for the identified retrospective and prospective 
works, which was refused under delegation due to mandatory Scheme provisions. 
 

 
Mid-2013 – SAT Appeal and Retrospective Planning Application 

 
The landowner lodged an application for SAT review, which was resolved at the 
mediation phase. A retrospective planning application was lodged which proposed to 
modifiy the building to bring it into conformity with the mandatory Scheme provision. This 
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was later approved under delegated authority; and subsequently the City sighted and 
agreed that the required changes had been made. 
 

 
Mid-2013 – Positioning of the Building and Retrospective Planning Application 

 
The City received a complaint regarding the building being constructed in the wrong spot, 
which was later confirmed by a surveyor. As a result, a retrospective planning application 
was lodged, which is the subject of this report. 
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Variation Clauses 

 
a. Retaining walls 

 
R-Codes design principle P8 requires the following: 
 

“Retaining walls that result in land which can be effectively used for the benefit of 
residents and do not detrimentally affect adjoining properties and are designed, 
engineered and landscaped having due regard to clauses 5.3.7 (site works, see 
below) and 5.4.1 (visual privacy).” 

 
Further to this, the design principles for site works and visual privacy are found below. 
  

 

b. Landfill 

 
R-Codes design principles P7.1 – 7.2 (site works) requires the following (emphasis 
added): 

 
“Development that considers and responds to the natural features of the site and 
requires minimal excavation/fill. 
 
Where excavation/fill is necessary, all finished levels respecting the natural ground 
level at the boundary of the site and the adjoining properties and as viewed from the 
street.” 

 
Furthermore, the Fill and Fencing Policy requires the following (emphasis added): 
 

“All fill abutting a lot boundary shall be retained by the use of masonry retaining walls 
or by other methods approved by the Manager of Building Services.” 
 

 

c. Visual privacy 

 
R-Codes design principles P1.1 –1.2 require the following (emphasis added): 
 

“Minimal direct overlooking of active habitable spaces and outdoor living areas of 
adjacent dwellings achieved through: 

 building layout and location; 

 design of major openings; 

 landscape screening of outdoor active habitable spaces; and/or 

 location of screening devices. 

 
Maximum visual privacy to side and rear boundaries through measures such as: 

 offsetting the location of ground and first floor windows so that viewing is oblique 

rather than direct; 
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 building to the boundary where appropriate; 

 setting back the first floor from the side boundary; 

 providing higher or opaque and fixed windows; and/or 

 screen devices (including landscaping, fencing, obscure glazing, timber screens, 

external blinds, window hoods and shutters).” 

 

 

d. Development within the CDA 

 
Scheme clauses 5.10.2 – 5.10.3 require the following (emphasis added): 
 

“…(a) the Council shall consider the effect of the development on the amenity of 
the surrounding area, the visual effect of the development as perceived from the 
Swan River and the effect on the amenity of the parks and recreation reserves in 
that area…; 

(b) …the applicant shall furnish such further information, as deemed necessary…; 
(c) …the amenity of the area may be detrimentally affected by the proposal. 
 
Within a Controlled Development Area the following provisions shall apply:- 
 
(a) the Council shall not permit the ground level of any portion of any lot to be raised 

by an amount greater than 0.5m above natural ground level whether by means of 
a retaining wall or not, unless it is satisfied that such changes in level will not 
unduly affect the amenity of the area including amenity of neighbouring 
properties. 

(b) …rear setback applicable to boundaries of lots so delineated shall be 7.5m. 
Where the 7.5m setback is a front boundary the provisions of clause 5.3.3 (a) 
shall apply and the setback shall be 9.0m unless varied by Council.” 

 

 

e. Boundary walls 

 
R-Codes design principle P3.2 requires the following (emphasis added): 

 
“Buildings built up to boundaries (other than the street boundary) where this: 

 makes more effective use of space for enhanced privacy for the occupant/s or 

outdoor living areas; 

 does not compromise the design principle contained in clause 5.1.3 P3.1 (wall 

setbacks, see below); 

 does not have any adverse impact on the amenity of the adjoining property; 

 ensures direct sun to major openings to habitable rooms and outdoor living areas 

for adjoining properties is not restricted; and 

 positively contributes to the prevailing development context and streetscape.” 
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f. Wall setbacks 

 
Design principle P3.1 (wall setbacks) requires the following (emphasis added): 

 
“Buildings set back from lot boundaries so as to: 

 reduce impacts of building bulk on adjoining properties; 

 provide adequate direct sun and ventilation to the building and open spaces on 

the site and adjoining properties; and 

 minimise the extent of overlooking and resultant loss of privacy on adjoining 

properties.” 

 

 

g. CDA considerations 

 
Scheme clause 6.4.2 (consideration of applications) states the following (emphasis 
added): 

 

“In respect of an application for planning approval made under Clause 6.3 (includes 

sites within the CDA) the applicant shall satisfy…. 

(a) the nature and intensity of the proposed use or development will not 

detrimentally affect the locality in terms of its environmental impact by way of its 

hours of operation, illumination, emission of any kind and the effect on any use 

or development within the locality; 

(b) the plot ratio, site coverage, setbacks, height, landscaping and parking 

provisions are in keeping with the general character of the locality; 

(c) the form, layout, appearance and material of any building is in keeping with the 

existing character of the locality; 

(d) the vehicular and pedestrian access, including on-site circulation and provision 

for deliveries will not create any danger; 

(e) the vehicle flows to and from the subject land will not be disruptive to existing 

traffic movements or circulation patterns; 

(f) that any traffic generated must be capable of being accommodated within 

existing streets; 

(g) that the development or use will not place excessive loads on existing or 

projected essential services; 

(h) the proposed development or use is necessary to service the needs of the 

district's residential population and is otherwise generally in keeping with the 

Council's Town Planning intentions for the locality; 

(i) the desirability or preserving (or replacing) existing trees and other vegetation 

contributing to the amenity or significant of the locality; and 

(j) any other matter considered relevant by Council.” 
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h. Preservation of amenity 

  
Scheme clause 5.5.1 (Preservation of Amenity) states (emphasis added): 
 

“Without limiting the generality of Clause 6.5 the Council may refuse to approve any 
development if in its opinion the development would adversely affect the amenity of the 
surrounding area having regard to the likely effect on the locality in terms of the external 
appearance of the development, traffic congestion and hazard, noise or any other factor 
inconsistent with the use for which the lot is zoned.” 

 

 

i. Orderly and proper planning 

 
Scheme clause 6.5.1 (Determination by Council) states (emphasis added): 
 

“The Council may determine an application by granting approval, refusing approval or 
granting approval subject to such conditions as it thinks fit, having regard to the orderly 
and proper planning of the area.” 

 

 

j. Landuse considerations 

 
Scheme clause 6.4.1 (consideration of applications) states (emphasis added): 

 
“Without limiting the generality of Clause 6.5 the Council may refuse to approve any 
development if in its opinion the development would adversely affect the amenity of the 
surrounding area having regard to the likely effect on the locality in terms of the external 
appearance of the development, traffic congestion and hazard, noise or any other factor 
inconsistent with the use for which the lot is zoned.” 
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Summary of comments received 
 
Issue: Land Fill (southern boundary) 

 
Additional fill will require higher fences, resulting in additional bulk. If approved, 
request approval of the same on neighbouring site. 
 

 
Issue: Wall Setback (lower floor, south, uncovered Outdoor Living Area) 

 
A large variation equals a large visual privacy impact, and not screened. If approved, 
request approval of the same on neighbouring site. 
 

 
Issue: Wall Setback (ground and upper floors, south, bulk) 

 
A major (50%) reduction. Bulk and amenity. Overshadow of adjoining OLA and MO’s. 
Visual privacy issues. Has the effect of making the large A/C units closer, and they do 
not comply with the Reg’s (official ENV Health complaint). 
 
Landowner’s amenity should be maintained to the current level, given that variations 
have not been supported in the past. Will adversely affect the assessment of 
complainant’s DA with regard to setbacks. If approved, request approval of the same 
on neighbouring site. 
 

 
Issue: Visual Privacy (upper floor, east, front balcony) 

 
Will overlook north-oriented Outdoor Living Areas and Major Openings on adjoining 
property, and not screened. If approved, request approval of the same on 
neighbouring site. 
 

 
Issue: Prior Objection 

 
Concerns regarding floor and roof levels were previously raised during construction. 
 

 
Issue: Activity within Rooms 

 
A very soft line was agreed to during the previous SAT mediation, clearly in 
contravention of the Scheme storey rule, to which there is no discretion. Furthermore, 
these physical changes are not replicated on the latest ‘As Constructed’ drawings. 
 
The application should be refused on this basis alone; and the relevant rooms 
physically altered to be inaccessible, to such a degree that they cannot be easily 
converted back. The physical use of a non-complying building should not be allowed, 
in accordance with Scheme cl. 6.6a. 
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Issue: Precedence 

 
The precedence of bulk and amenity has serious ramifications throughout the City, 
with other landowners and builders are watching closely the way the City handles this 
matter, as guidance on how to design buildings on their properties. 
 

 
Issue: Cumulative Effect 

 
Due to the extent of the current retrospective works, the cumulative effect should 
result in a refusal. 
 

 
Issue: Magnitude 

 
The extent of the unauthorised works and complete disregard for the City and the 
planning system, which is why the penalties in the Act are substantial. Accordingly, 
prosecution should be continued to completion. 
 

Note: A full copy of all relevant consultation feedback received by the City has been 
given to the Councillors prior to the Council meeting. 
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PD25.14  No. 70 (Lot 100) Minora Road, Dalkeith – 
Two Storey Single House, Pool and Front 
Fence 

 

Committee 8  July 2014 

Council 22 July 2014 

Applicant Concept Building Design 

Owner Louis Lu (Xin Lu)  

Officer Thomas Geddes- Planning Officer 

Director Peter Mickleson – Director Planning & Development 

Director Signature 
 

File Reference File number of file on which this report is saved in TRIM 

 

1.0 Executive Summary 
 
This application is for a two storey single house, pool and front fencing.  

The application has been referred to Council for determination as officers do not 
have delegation to determine an application under instrument of delegation 6A, 
where objections have been received.  

The proposal involves a rear setback to the attached garage of 1.5m in lieu of 6m 
and a porch with an overall height of 4.2m in lieu of 3.5m. After consideration, these 
aspects of the proposal are deemed to meet the relevant design principles or the 
assessment criteria of the relevant policy.  

In addition, objections have been raised in relation to the impact of the proposed 
dwelling upon the amenity of the adjoining properties and Minora Road. It is 
considered that the proposal complies with the intent of the scheme provision 
(Clause 5.5.1) in that its external appearance and any traffic and noise generated by 
the development is consistent with a residentially zoned site.  

As a result, the proposal is recommended for approval subject to the following 
conditions. 

1.1 Recommendation to Committee 
 
Council approves an application for a two storey single house, pool and front 
fence at No. 70 (Lot 100) Minora Road, Dalkeith in accordance with the 
application received on 13 February 2014 and the plans received on 19 May 
2014, subject to the following conditions: 
 
1. The development shall at all times comply with the approved plans. 
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2. The use of the cellar level shall be restricted to uses of plant and 
equipment, storage, toilets and/or the parking of wheeled vehicles. Prior to 
occupation of the dwelling / development, the owner shall execute and 
provide to the City a notification pursuant to s. 70A of the Transfer of Land 
Act 1893 to be registered on the title to the land as notification to 
prospective purchasers that the use of the cellar is subject to the 
restriction set out above. 

 
3. All street trees in the nature-strip / verge are to be retained and shall not be 

removed without written approval from the CEO. 
 

4. All crossovers to the street shall be constructed to the Council’s Crossover 
Specifications and the applicant / landowner to obtain levels for crossovers 
from the CEO under supervision onsite, prior to commencement of works. 
 

5. The existing crossover shall be removed and the nature-strip / verge 
reinstated with grass or landscaping in accordance with Council’s Nature-
Strip / Verge Development Policy. 
 

6. Any construction in the nature-strip / verge (including footpaths) will 
require a Nature-Strip / Verge Permit to be lodged with, and approved by, 
the CEO, prior to construction. 

 
7. All stormwater from the development, which includes permeable and non-

permeable areas, shall be contained onsite by draining to soak-wells of 
adequate capacity to contain runoff from a 20 year recurrent storm event. 
Soak-wells shall be a minimum capacity of 1.0m3 for every 80m2 of 
calculated surface area of the development. 
 

8. Front walls and fences in the primary street setback area shall be: 

a) A maximum height of 1.8m above natural ground level at the base of the 
wall; 

b) Visually Permeable above 1.2m in accordance with the Residential 
Design Codes 2013 and Council Policy; and 

c) Truncated or reduced to no higher than 750mm within 1.5m of where 
walls and fences adjoin vehicle access points, including neighbouring 
properties. 

 
9. All footings and structures to retaining walls, fences and parapet walls 

shall be constructed wholly inside the site boundaries of the Certificate of 
Title. 
 

10. All fencing, visual privacy screens and/or obscure glass panels to Major 
Openings and/or Active Habitable Spaces shown on the approved 
drawings, shall prevent overlooking in accordance with the visual privacy 
requirements of the Residential Design Codes 2013 (R-Codes). The 
structure(s) shall be installed and remain in place permanently, unless 
otherwise approved by the CEO. 
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Advice Notes specific to this approval: 
 
1) All internal water closets and ensuites without fixed or permanent window 

access to outside air or which open onto a hall, passage, hobby or 
staircase, shall be serviced by a mechanical ventilation exhaust system 
which is ducted to outside air, with a minimum rate of air change equal to 
or greater than 25 litres / second. 
 

2) All downpipes from guttering shall be connected so as to discharge into 
drains, which shall empty into a soak-well; and each soak-well shall be 
located at least 1.8m from any building, and at least 1.8m from the 
boundary of the block. 
 

3) The applicant is advised to consult the City’s Visual and Acoustic Privacy 
Advisory Information in relation to selecting and locating any air-
conditioner or swimming pool or spa mechanical equipment such that 
noise, vibration and visual impact on neighbours is mitigated. The City 
does not recommend installing any equipment near a property boundary 
where it is likely noise in these locations will intrude on neighbouring 
properties. 
 

a) Prior to selecting a location to install an air-conditioner, applicant is 
advised to consult the online fairair noise calculator at 
www.fairair.com.au and use this as a guide on air-conditioner 
placement so as to prevent noise affecting neighbouring properties. 
 

b) Prior to installing an air-conditioner or swimming pool or spa 
mechanical equipment, the applicant is advised to consult residents 
of neighbouring properties and if necessary take measures to 
suppress noise. 
 

4) The landowner is required to limit construction noise and hours in 
accordance with the Environmental Protection (Noise) Regulations 1997. 
 

5) All swimming pools, whether retained, partially constructed or finished, 
shall be kept dry during the construction period. Alternatively, the water 
shall be maintained to a quality which prevents mosquitoes from breeding. 
 

6) This decision constitutes planning approval only and is valid for a period of 
two years from the date of approval. If the subject development is not 
substantially commenced within the two year period, the approval shall 
lapse and be of no further effect. 

 

1.2 Strategic Community Plan 

KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the design principles of the Residential Design Codes of Western 

http://www.fairair.com.au/
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Australia, contributing to well-planned and managed development in the City of 
Nedlands. 
 

2.0 Background 
 

Property address No. 70 (Lot 100) Minora Road, Dalkeith 

Lot area 1012m2 

Zoning: Residential 

Metropolitan Region Scheme Urban 

Town Planning Scheme No. 2 R10 

 

2.1  Key Relevant Previous Council Decisions 
 
N/A 
 

2.2 Legislation / Policy 
 

 Planning & Development Act 2005 

 City of Nedlands Town Planning Scheme No. 2 (TPS2) 

 Residential Design Codes of WA 2013 (RCodes) 

 Council Policy 6.4 – Neighbour Consultation (Neighbour Consultation policy) 
 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
The proposed variations from the City’s Policies deemed-to-comply requirements of 
the R-Codes were advertised from 19 march 2014 to 2 May 2014 and a two-storey 
development notification sign was placed on site from 2 April to 16 April 2014. The 
City received two (2) objections to various aspects of the proposal, which will be 
detailed below. 
 
Required by legislation:   Yes  No  
Required by City of Nedlands policy:  Yes  No  
 

4.0 Budget / Financial Implications 
 
N/A 
 

5.0 Risk management 
 
N/A 
 

6.0 Discussion 
 

6.1 Introduction 
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The proposal involves a new two storey single house, pool and front fence to be 
constructed at 70 Minora Road Dalkeith. The proposal meets the requirements of the 
City’s Town Planning Scheme No. 2, Residential Design Codes of Western Australia 
and the relevant City policies, excepting the proposed rear setback and porch height. 
 
The proposed dwelling is located 9 metres from the Minora Road boundary with a 
porch at 7.5m. The garage for the dwelling is located at the rear of the dwelling, set 
back 1.5m from the rear property boundary.  The dwelling has a minimum setback of 
4.13m from the eastern boundary and 1.81m from the western boundary. 
 

6.2 Consultation 
 
Pursuant to the consultation carried out, the City received two (2) objections which 
raised the following issues:  
 
Issue Raised: 

1) The building will be overbearing and negatively impact the character and 
amenity of the neighbourhood due to: 

a. The form, façade and scale of the development; and 
b. The poor integration of solar panels on the roof of the dwelling. 

 
Administration comment: 
 
In response to this objection, the applicant has removed the solar panels from the 
proposal and reduced the finished floor level of the dwelling by 500mm. The 
proposed dwelling is consistent with the building height and street setback 
requirements of the Town Planning Scheme. With regard to the impact of the 
proposed dwelling upon the surrounding streetscape, there are multiple examples of 
double storey homes of a similar scale on both sides of Minora Road between 
Alexander Road and Hynes Road. The impact of the dwelling upon the street will be 
further softened by the proposed landscaping (refer attachment 3). 
 
Issue Raised: 
 

2) The overbearing visual impact of the development is compounded by the: 
a. Height and scale of the proposed portico entry;  
b. The fill and retaining to the front setback 
c. The location of the crossover to the centre of the property, preventing 

landscaping to offset the impact of the development; and 
d. The lack of integration and awkward placement of the solar panels 

forward of the main roof. 
 

Administration comment: 
 
The applicant has reduced the level of fill to the front setback to be in accordance 
with the R-Codes requirements and the amended proposal involves a maximum of 
200mm fill within the first three metres of the front setback (a maximum of 500mm 
permitted). The applicant has also provided a landscaping plan for the site (refer 
attachment 3) It is considered that the 9m front setback provides adequate space in 
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which to provide a well maintained front garden. The location of a sewer manhole in 
the verge to the eastern side of the site prevents the development of a new 
crossover in this location. 
 
As noted above, the solar panels have been removed from this application. 
 
Issue Raised: 
 

3) The dwelling will result in a feeling of “intrusion and intimidation” which will 
diminish the use and enjoyment of front gardens and verandahs of nearby 
residences. 

 
Administration comment: 
 
The applicant has reduced the height of the proposed dwelling by 500mm and has 
provided a landscaping plan for the mitigation of the impact of the proposed dwelling 
upon the streetscape.  
 
Issue Raised: 
 

4) Bedroom 4 and the proposed upper alfresco area will overlook the rear yard 
of the adjoining property. This area has been noted as a sensitively used area 
of the adjoining property. 

 
Administration comment: 
 
The windows onto bedroom 4 have been amended in accordance with the R-Codes 
deemed-to-comply requirements to limit any overlooking impact. The upper alfresco 
to the rear of the dwelling has been set back more than 7.5m from the western site 
boundary and screened along its eastern side and therefore complies with the 
deemed-to-comply requirements of the R-Codes Visual Privacy requirements. Under 
clause 2.5.4 of the R-Codes a decision maker “shall not refuse to grant approval to 
an application where the application satisfies the deemed-to-comply provisions of the 
R-Codes and the relevant provisions of the scheme and any relevant planning 
policy”. The City of Nedlands does not provide any specific guidelines in relation to 
visual privacy under its Scheme or Policies. 
 
Issue Raised: 
 

5) The proposed fill and retaining to the front setback area will “loom large” 
above the adjoining property. 

 
Administration comment: 
 
The finished level of the dwelling has been reduced to limit the necessity for any fill 
along the adjoining property boundaries. The proposed retaining walls are primarily 
below the natural ground level of the adjoining site, or less than 0.5m above the 
natural ground level of the adjoining sites in accordance with the relevant deemed-
to-comply R-Codes requirements. 
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Issue Raised: 
 

6) The excavation to the rear of the property may negatively impact upon 
mandarin trees on the adjoining property. 

 
Administration comment: 
 
A landowner is permitted to cut back any encroaching roots to the property line and 
any further removal is subject to civil agreements between neighbours. The applicant 
has agreed to minimise any impact to vegetation where possible. 
 

6.3 R-Codes deemed-to-comply Requirements 
 
Rear setback 
 
The proposed garage to the rear of the dwelling is set back 1.5m from the rear 
boundary in lieu of 6m. This is due to the fact that the garage is attached to the 
dwellings by way of the alfresco area. If the structure were to be detached from the 
main dwelling, it could be assessed as an outbuilding which complied with the 
deemed-to-comply requirements of the R-Codes in relation to outbuildings (clause 
5.4.3). As the structure is attached to the dwelling the proposed garage setback 
requires assessment against the design principles of the R-Codes relating to lot 
boundary setback (clause 5.1.3). 
 
Design Principle Assessment 
 
Building Bulk 
 
The proposed structure will have an overall height of approximately 2.5m as seen 
from natural ground level at the adjoining properties to the east and south of the 
subject site, and approximately 3.5m from the natural ground level of the property to 
the west. The structure is set back more than 5m from both the east and west 
boundaries and so the impact of this building is considered to be minimal. The roof of 
the proposed garage will extend approximately 0.5m above a standard dividing fence 
to the rear of the property due to the proposed lowered rear yard. 
 
Privacy 
 
The garage is a non-habitable structure and has been lowered from natural ground 
level. It is not considered to have a significant impact upon the privacy of adjoining 
properties. 
 
Overshadowing  
 
The shadow generated to the south at midwinter by this structure will not exceed 
those generated by a standard 1.8m dividing fence. It is not considered that the 
shadow cast by this garage will have a significant effect upon adjoining properties 
due to its lowered finished level. 
 

6.4 City Policy Requirements  
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Porch Height 
 
The proposed porch has an overall height of 4.2m in lieu of 3.5m as required under 
City of Nedlands Policy 6.23, relating to structures permitted to be forward of the 
primary street setback line. Under this policy, variations are to be assessed with 
regard to the impact upon adjoining properties and the streetscape as a whole. 
 
It is not considered that the proposed height of the porch will have a significant 
negative effect upon the Minora Road streetscape considering the prevalence of 
larger carports at a lesser setback. The location of landscaping and existing street 
trees which will aid in the amelioration of the bulk of the porch. It is also considered 
that the design of the porch fits with the form of the remainder of the dwelling. 
 
The impact of the porch height is considered to be minimal as a porch with a pitched 
roof and a wall height of 3.5m could exhibit a similar overall height. The proposed 
porch is considered to be in proportion with the form of the dwelling. 
 

6.5 Preservation of Amenity 

TPS2 clause 5.5.1 (Preservation of Amenity) states (emphasis added): 

‘Without limiting the generality of Clause 6.5 the Council may refuse to approve 
any development if in its opinion the development would adversely affect the 
amenity of the surrounding area having regard to the likely effect on the 
locality in terms of the external appearance of the development, traffic 
congestion and hazard, noise or any other factor inconsistent with the use 
for which the lot is zoned.’ 

In response, it is considered that the proposed development does not adversely 
affect the amenity of the surrounding area (as discussed elsewhere). The external 
appearance of the development is contemporary in nature and consistent with the 
external development of a single residential dwelling. Traffic congestion and noise 
generated by the dwelling following construction will be consistent with a single 
residential dwelling. Accordingly, the proposal is supported by the City, subject to the 
recommended conditions. 

6.6 Consideration of Applications 

TPS2 clause 6.4.1 (Consideration of Applications) states (emphasis added): 

‘In considering any application for planning approval the Council may have 
regard to the appropriateness of the proposed use and its effect on the 
Scheme area, and in particular the provisions of this Scheme or any By-laws in 
force in the district and the relationship of these to the proposed development or 
use.’ 

In response, the proposal for a single house in a residential zone, which is a ‘P’ 
permitted use, will have a typical effect on the area. Accordingly, the land use for this 
proposal is supported by the City, subject to the recommended conditions. 
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6.7 Orderly & Proper Planning 

TPS2 clause 6.5.1 (Determination by Council) states (emphasis added): 

‘The Council may determine an application by granting approval, refusing 
approval or granting approval subject to such conditions as it thinks fit, having 
regard to the orderly and proper planning of the area.’ 

In response, the proposal complies with Scheme provisions, with some discretionary 
variations which are justified (see above). Accordingly, the proposal represents 
orderly and proper planning, and is supported by the City, subject to the 
recommended conditions. 

6.8 Conclusion 
 
It is considered that the proposed dwelling satisfies the listed design principles where 
the proposal does not comply with the deemed-to-comply requirements of the R-
Codes. The garage is considered to have a minimal impact upon adjoining properties 
and the proposed porch is considered to be appropriate due to its form fitting in with 
the remainder of the design of the dwelling. 

Access to direct sunlight and ventilation adjoining properties is maintained; the 
privacy of adjoining sites is maintained due to effective use of screening and 
compliance with the R-Code visual privacy setback and screening requirements and 
the dwelling is set back from lot boundaries in accordance with the deemed-to-
comply requirements, other than the rear setback to the rear garage, which is 
considered to meet the design principles of the R-Codes.   

The proposed dwelling is considered to be in accordance with the Scheme 
requirements relating to the amenity of the locality, as the form of the dwelling is 
consistent with the residential zone and will not generate undue noise or traffic 
hazards. Due to the above reasons, the proposal is recommended for approval 
subject to the recommended conditions. 

7.0 Attachments 
 
1. Locality Plan 
2. Proposal Plans 
3. Landscaping Plan 
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1.0 Executive Summary 
 
The purpose of this report is to present Scheme Amendment 201 to Council again in 
order to obtain a Council resolution that is acceptable to the Department of Planning 
and allow Council to endorse the schedule of submissions. 
 
Council resolved to dicontinue all future work on the amendment on 22 April 2014 at 
it’s Ordinary Meeting.  
 

1.1 Recommendation to Committee 
 
Council 

1) Does not wish to proceed with scheme amendment No. 201 as it deems 
this amendment to be contrary to orderly and proper planning for the 
following reasons: 
a. there is no current strategic vision  that allows for the  subdivision of 

lots in the area;  
b. a subdivided lot would be out of character to the area; and  
c. one off scheme amendments constitute ad hoc planning. 
 

2) Endorses the schedule of submissions; 
 

1.2 Strategic Community Plan 
 
KFA: Natural and Built Environment 
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KFA: Governance and Civic Leadership 
 

2.0 Background 
 

Property address Lot 346 (No. 11) Bedford Street, Nedlands 

Lot area 1011m2 

Zoning: R10 

Metropolitan Region Scheme Urban 

Town Planning Scheme No. 2 Residential 

 
Council initiated the scheme amendment in December 2013. The amendment was 
considered by council at its meeting of 22 April 2014 and resolved to discontinue all 
future work on the amendment. 
 
The City received correspondence from the Department of Planning (Attachment 
one) stating that no reasons had been provided to support Council’s decision as 
required by Town Planning Regulations 1967 (No 18(1)(e)). The Department cannot 
process Council’s decision until the resolution complies with the provisions and has 
therefore requested Council provide reasons. 
 

2.1  Key Relevant Previous Council Decisions 
 
Council initiated the scheme amendment proposal at its Ordinary Council Meeting on 
10 December 2013 in accordance with the Planning and Development Act 2005. 
 
Council resolved to discontinue all future work on the amendment at its Ordinary 
Council Meeting on 22 April 2014. 
 

2.2  Proposal Detail 
 
As Council had not provided reasons to support its resolution in April, the 
Department of Planning has requested Council justify its position. 
 

2.2 Legislation / Policy 
 

- Planning and Development Act 2005 
- Town Planning Regulations 1967 

 

3.1 What consultation process was undertaken? 
 

Required by legislation:   Yes  No  
Required by City of Nedlands policy:  Yes  No  
 
The consultation for the amendment that was carried out is detailed in the attached 
report. No further consultation was required. 
 

4.0 Budget / Financial Implications 
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Scheme Amendments have no financial implications for the City as all costs incurred 
in relation to the amendment will be recovered by the applicant. 

5.0 Risk management 
 
If Council does provide the reasoning to support the Council decision not to progress 
with the scheme amendment the Department of Planning will be unable to complete 
its processes. 
 

6.0 Discussion 
 
In the absence of Council’s reasons for refusal of the scheme amendment, 
Administration recommends that an overarching reason for refusal could be to 
uphold orderly and proper planning on the following grounds: 

 there is no current strategic vision  that allows for the  subdivision of lots in the 
area;  

 a subdivided lot would be out of character to the area; and  

 a one off scheme amendments constitutes ad hoc planning. 

 
6.4 Conclusion 
 
It is recommended that the justification for the refusal should be based on the 
overarching concern for orderly and proper planning. 
 

7.0 Attachments 
 
1. Letter from Department of Planning  
2. Locality Plan 
3. Schedule of Submissions 
 



Attachment 1 PD26.14 
 

Hi Jason, 
  
I am writing in regards to Scheme Amendment 201. Council’s minutes state that Council’s resolution 
was to discontinue the amendment, however there were no reasons for this decision provided as 
part of the minutes. Town Planning Regulations (No 18(1) (e)) require that a summary of the reasons 
be provided when the resolution is not to proceed with the amendment. Therefore, could you 
please arrange for Council to provide reasons for their decision in relation to this scheme 
amendment to the Commission? 
  
Also, the table of submissions submitted with the Scheme Amendment documentation contains 
officer’s responses in the third column. Could you please confirm that the schedule of submissions 
which was submitted to the Commission was adopted by Council.   
  
If you have any queries in regards to this e-mail please contact the undersigned. 
  
Regards 
  
Lilia Palermo  |  Senior Planning Officer  |  Perth and Peel Planning 
Department of Planning  |  Unit 2b, 11-13 Pinjarra Rd  |  Mandurah WA 6210 
T  (08) 9586 4687  |  F (08) 9581 5491 
E  Lilia.Palermo@planning.wa.gov.au  |  W  www.planning.wa.gov.au 
  

 
 

mailto:%20Lilia.Palermo@planning.wa.gov.au
../www.planning.wa.gov.au


~ City of Nedlands 

The City of Nedlands accepts no 
responsibility for the accuracy of 

this image or the results of any Subject Site_ Attachment 1- PD26.14 
actions taken when using this 
image 

Monday, 18 November 
2013 

1:914 

ewallace
Text Box
Subject Site_ Attachment 2- PD26.14





 PD Reports 23.14 - 27.14 – 08.07.2014 to 22.07.2014 

37 
 

 

PD27.14  Draft Local Planning Policy – Ancillary 
Accommodation 

 

Committee 8 July 2014 

Council 22 July 2014 

Applicant City of Nedlands 

Officer Christie Downie – Sustainable Planning Officer 

Director Peter Mickleson – Planning & Development 

Director Signature 
 

File Reference TPN/165 
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1.0 Executive Summary 
 
The proposed Local Planning Policy is required to clarify the meaning of the term 
‘related’ in Clause 5.3.4 (d) of Town Planning Scheme No 2 in relation to the 
restrictions imposed by the scheme on Ancillary Accommodation. 
 
The purpose of this report is for Council to adopt this Local Planning Policy 
(Attachment 1).   
 

1.1 Recommendation to Committee 
 
Council: 
 
1.  adopts the proposed Draft Local Planning Policy – Ancillary 

Accommodation; and 
 
2. instructs Administration to finalise the policy in accordance with Clause 

8.3.5 of Town Planning Scheme No 2. 
 

1.2 Strategic Community Plan 
 
KFA: Natural and Built Environment 
KFA: Governance and Civic Leadership 
 

2.0 Background 
 
Clause 5.3.4 of the City of Nedlands Town Planning Scheme No 2 prescribes 
additional provisions for Ancillary Accommodation to residential dwellings in the City 
of Nedlands. 
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Clause 5.3.4 (d) imposes the restriction that “the Ancillary Accommodation will be 
occupied by a person related to the persons occupying the remainder of the 
dwelling”. The term “related” is open to interpretation.  
 
In the past this term has been u nderstood to mean that the occupant/s of the 
ancillary accommodation is/are member/s of the family of the occupants of the main 
dwelling. This understanding aligned with the planning framework at that time.  
 
The focus on the need for family connections between the occupier of the ancillary 
accommodation and the main dwelling was removed with the changes to the 
Residential Design Codes in 2013. A wider interpretation of the term “related” is 
appropriate.   
 

2.1  Key Relevant Previous Council Decisions 
 
The Council resolution from 22 April 2014 is as follows; 
 
Council approves the proposed Local Planning Policy – Ancillary Accommodation for 
the purposes of public consultation. 
 
As a result of this resolution, the proposed draft Local Planning Policy has 
undergone public consultation in accordance with Clause 8.3.2 of Town Planning 
Scheme No 2. 
 

2.2 Legislation / Policy 
 
City of Nedlands Town Planning Scheme No. 2 
 
Clause 5.3.4 of the City of Nedlands Town Planning Scheme No 2 prescribes 
additional provisions for Ancillary Accommodation to residential dwellings in the City 
of Nedlands. 

Clause 5.3.4 (d) imposes restrictions on the person/s permitted to occupy an 
ancillary accommodation being “…..a person related to the person occupying the 
remainder of the dwelling”. 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
The public consultation of the draft Local Planning Policy was carried out in 
accordance with Clause 8.3.2 of Town Planning Scheme No 2. 
 
Required by legislation:   Yes  No  
Required by City of Nedlands policy:  Yes  No  
 

3.2 How and when was the community consulted? 
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Notice of the proposed Local Planning Policy was published in the Post Newspaper 
for three consecutive weeks (9 May, 16 May and 23 May 2014) and remained open 
for comment for a further 21 days. 
 
A notice and copy of the draft Local Planning Policy was also available on the City’s 
website. 
 
One submission was received. The comments made in the submission are based on 
other restrictions in Town Planning Scheme No 2, and are not applicable to this draft 
Local Planning Policy.  
 

4.0 Budget / Financial Implications 
 
Within current approved budget:  Yes  No  
Requires further budget consideration:  Yes  No  
 
The creation of local planning policies does not have any financial implication for the 
City.  
 

5.0 Risk management 
 
This proposal does not pose any risk to the quality of living in the City, but failing to 
progress this local planning policy poses the risk that Council is not fulfilling its 
function to serve its community. 
 

6.0 Discussion 
 
The objective of the proposed policy 
 
Provisions that allow for Ancillary Accommodation on residential properties exist in 
the Residential Design Codes 2013 and Town Planning Scheme No 2. These 
provisions aligned until the recent changes to the Residential Design Codes.  
 
One of the additional provisions in the City’s Town Planning Scheme No 2 restricts 
the use of the ancillary accommodation to “..a person related to the person 
occupying the remainder of the dwelling”. 
 
The term “related” is open to interpretation.  

In the past this term has been understood to mean that the occupant/s of the 
ancillary accommodation is/are member/s of the family of the occupants of the main 
dwelling but the focus on the need for family connections between the occupants 
was removed with the changes in the planning framework.  

This change has made it possible to allow for a more expansive interpretation of the 
term “related”.  

In this context the local planning policy proposes that “related” should include 
persons that have: 

 a family relationship with the occupants of the main dwelling; and 
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 an association or connection derived from meeting a need (other than 
financial) of the  occupant/s  of the main dwelling; 

  
but excludes any association or connection between the occupants of the main 
dwelling and the ancillary accommodation that is of a purely commercial nature.   

Aspects this policy is not intended to address 

The focus of the policy is only to guide the manner in which ancillary accommodation 
can be used. It is not intended to address any other criteria relating to ancillary 
accommodation (e.g.  permitted size of dwelling, building materials, facilities to be 
provided with the ancillary accommodation) as these are adequately provided for in 
the provisions for ancillary accommodation in the  Residential Design Codes and 
Town Planning Scheme No 2 and other general clauses in the scheme, particularly 
clause 5.5, Preservation of Amenity. 

6.1 Consultation 
 
The only submission received is not relevant to the proposed draft Local Planning 
Policy, as it addressed restrictions to height of residential properties in the City of 
Nedlands under Clause 5.11 (i) of Town Planning Scheme No 2.    
 
As the submission addresses aspects outside the scope of the proposed draft local 
planning policy it cannot be considered in this context. 
 

6.2 Conclusion 
 
The proposed policy allows property owners greater flexibility in the use of ancillary 
accommodation on their site. It adds to the attractiveness of Nedlands as a 
residential area and aims to address the changing needs of the community.  

As no objections have been received in relation to this policy it is recommended that 
Council adopts the draft Local Planning Policy – Ancillary Accommodation without 
modification, and instructs Administration to complete the process to formalise that 
the policy has been adopted as a Local Planning Policy. 

7.0 Attachments 
 
1. Local Planning Policy 
 
 



 

 

Ancillary Accommodation Local Planning Policy 
 
KFA   KFA  3 - Built Environment 
 
Status Council 
 
Responsible 
division Development Services 
 
Objective To  clarify the interpretation of clause 5.3.4(d) of the City of 

Nedlands Town Planning Scheme No 2 
  

___________________________________________________________________ 
 
Context 
Clause 5.3.4 of the City of Nedlands Town Planning Scheme No 2 prescribes 
additional provisions for Ancillary Accommodation to residential dwellings in the City 
of Nedlands. 
 
Clause 5.3.4 (d) imposes restrictions on the type of person that is permitted to 
occupy an ancillary accommodation.   
 
Policy Area 
This policy applies throughout the City. 
 
 
Background 
Clause 5.3.4 (d) provides that “the Ancillary Accommodation will be occupied by a 
person related to the person occupying the remainder of the dwelling”. 
 
The term “related” is open to interpretation. 
 
In  the past this term has been understood to mean that the occupant/s of the 
ancillary accommodation is/are member/s of the family of the occupants of the main 
dwelling. This understanding aligned with the planning framework at that time. 
 
The focus on the need for family connections between the occupier of the ancillary 
accommodation and the main dwelling was removed with the changes to the 
Residential Design Codes in 2013. 
 
A wider interpretation of the term “related” is appropriate. 
 
 
Policy Focus 
The focus of this policy is to expand the interpretation of the term “related” in clause 
5.3.4 (d) of the City of Nedlands Town Planning Scheme No 2 to permit ancillary 
accommodation to be used by persons that have    

• a family relationship with the occupants of the main dwelling; and 
• an association or connection derived from meeting a need (other than 

financial) of the  occupant/s  of the main dwelling.  



 

 

The purpose of the expanded interpretation does not extend to permit that ancillary 
accommodation can be used by persons whose only association or connection to the 
occupants of the main dwelling is of a purely commercial nature. 
 
Statement 
 
In the context of clause 5.3.4 (d) the term “related” refers to a family relationship or a  
connection or association that is more than purely commercial. 
 
As a result of the wider interpretation, an ancillary accommodation can be occupied 
by a family member of the occupant/s of the main dwelling or by a person that meets 
a need of one or more occupants of the main dwelling eg carer, au pair, domestic 
employee, gardener and such like.  
 
The wider interpretation does not permit the letting of  ancillary accommodation on 
the basis of  a purely  commercial relationship such as a landlord/tenant relationship. 
 
 
Related documentation   
 
Town Planning Scheme No 2 
 
Related Local Law/legislation  
 
Planning and Development Act 2005 
 
Related delegation 
 
 
 
Issued 
 
Date approved by Council 
 
Amendments 
 
Dates amendments approved by Council 
 
 




