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Executive Summary

There have been 55 accidents in the last five years at the Railway Road/Aberdare Road
intersection. This intersection is a strong candidate for Black Spot Funding to improve
safety due to the number of accidents that have occurred.

The City of Nedlands and the City of Subiaco currently have funding committed by Main
Roads (MRWA) to develop a design for this intersection. The City of Nedlands have
taken the lead in the development of this design. A concept design has now been
completed, and support from both the City of Nedlands and the City of Subiaco Council
is now sought to progress the design for funding submission.

Recommendation to Committee

Council:

1. Supports progressing the concept design to detailed construction drawings
for Black Spot funding submission, provided the City of Subiaco endorses
the project;

2. To include the Railway Road/Aberdare Road intersection improvement
project as part of the 2021/22 budget, provided the City of Subiaco endorses

the project; and

3. Approves the tree removal as detailed in Table 2 within the City of Nedlands
to facilitate construction.

Discussion/Overview

Background

Railway Road and Aberdare Road are two busy distributor roads carrying over 18,000
vehicles per day. The intersection has recorded a significant number of accidents within

the last 5 years. The data is dominated by same lane rear crashes (38) on Aberdare
Road and thru-right crashes (12) making up around 90% of all accidents. The number of
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accidents makes this intersection a strong candidate for Black Spot funding to improve
safety at this intersection.

The initial investigation was undertaken by the City of Subiaco in 2014. This resulted in
State Government funding two design options that were finalised in 2016. The first option
included road widening to the southern side of Aberdare Road. This option was not
supported by the City of Nedlands based on the removal of significant trees. An
alternative option was developed that would necessitate the relocation or protection of
major overhead and underground utility services that would far exceed the available
budget.

Proposed Design

The concept design (refer to Attachment 1) is the result of discussions with the City of
Subiaco, Main Roads WA, Public Transport Authority and Department of Transport. The
design is focused on optimising safety and efficiency based on future traffic demand.
The key features of the concept are:

o Provision of a dual protected right turn lane for northbound traffic on Railway Road;

o Construction of additional lane capacity within the intersection on Aberdare Road;

o Removal of the existing on-road cycle lanes with construction of off-road shared
paths (both sides) to improve safety and amenity; and

o Re-alignment of the intersection to improve sightlines for drivers, pedestrians and
cyclists.

The traffic model developed for the proposed maodification indicates that the overall

intersection performance is expected to improve. These improvements are summarised
in Table 1.

Table 1. Expected intersection improvements

Current Opening Year
Average vehicle delay (AM Peak) 46.9s 35.5s
Average vehicle delay (PM Peak) 53.1s 44.1s
Aberdare Road westbound queue length 161m 33m
Railway Road northbound queue length 128m 49m
Level of Service E D

The intersection realignment will improve sight lines and encourage lower speeds within
Aberdare Road as a result of the modified configuration. The proposed road
configuration aligns with the Metropolitan Region Scheme (MRS) with the remaining
section of land scheduled to be dedicated as road reserve in March 2020 (refer to
Attachment 2). The design also integrates with any duplication of traffic lanes within
Aberdare Road.
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The proposed shared path facilities forms part of the Long-Term Cycle Network creating
an important link to the hospital precinct, nearby schools and parks. The final alignment
of the shared path is subject to further detailed investigation to minimise any adverse
impact on the existing trees.

The road safety improvements will reduce the number and severity of accidents. The
modifications will also reduce congestion and driver frustration which should have a
positive effect on driver behaviour across the City’s road network.

Acquisition of Railway Reserve

The provision of an extra northbound lane on Railway Road will require acquisition of
Railway Reserve. Preliminary discussions with the Public Transport Authority (PTA)
have indicated their support for future transfer of land to the City.

Tree Relocations and Removals

A number of trees will need to be removed within the City of Nedlands as outlined in

Table 2 with the majority of trees impacted being within the City of Subiaco.

Table 2. Estimated number of tree removal/relocations

maculate

Local Government Type of Trees Qty Officer comments
Authority
City of Nedlands Semi-Mature Corymbia 5 Railway Road — Western

verge

The five trees proposed for
removal are along Railway
Road within 2m of the existing
carriageway. The trees are
semi mature, exhibit good
health and vigour, range in
height from 11-15m, and have
canopy spread of approximately
10m. The canopy spread on the
eastern side, extends over the
carriageway by approximately 5
m.

The removal of these trees is
required to enable the creation
of protected right turn lanes on
Railway Road to help reduce
the number of right-angle
crashes.

New plantings will be
undertaken to replace the trees
removed.
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City of Subiaco

Semi-Mature Cassia
fistula

Semi-Mature Acacia
saligna

Young Liquidamber
styraciflua

Aberdare Road - North
Eastern Corner

New plantings will be
undertaken to replace the trees
removed.

Young Eucalyptus
torquate

Mature Eucalyptus
leucoxylon

Semi-Mature Eucalyptus
torquate

Senescent Agonis
flexuosa

Semi-Mature Melaleuca
lanceolate

Semi-Mature Schinus
molle

Semi-Mature Corymbia
calophylla

Young Agonis flexuosa

Aberdare Road — Northern
verge

The trees in Aberdare Road are
growing under power lines and
will not have the potential to
develop to mature specimens
before they will be pruned back.
The canopy cover created by
these trees is limited and an
improved canopy cover could
be achieved if the
corresponding number of trees
were planted in alternative
locations.

Semi-Mature Eucalyptus
grandis

Semi-Mature Eucalyptus
botryoides

Railway Road — Western
verge

The loss of canopy cover from
these trees will be replaced with
tree planting in alternative sites.

Key Relevant Previous Council Decisions:

Ordinary Meeting of Council 28 June 2016, Item TS10.16

“That this item be deferred pending further information.”

Consultation

Administration has worked collaboratively with the City of Subiaco, Main Roads Western
Australia (MRWA), Public Transport Authority (PTA) and the Department of Transport
(DoT) in relation to the development of the concept design. To date, the Administration
has received written endorsement for the design by MRWA, PTA and DoT (refer to

Attachment 3).

The concept design will also be presented to City of Subiaco Council for their

endorsement.
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Further to Council's endorsement of the design, the Administration will consult with
Metropolitan Cemeteries Board in relation to the final alignment of the shared path on
the southern verge.

Budget/Financial Implications

The project is currently estimated in the order of $1.1 million. However, based on the
number of services to be adjusted this may result in potential cost increases in the order
of 50%. If the City’s Black Spot application is successful, the estimated cost would be
split between Main Roads and both Local Governments. This would result in both the
City of Nedlands and the City of Subiaco paying only 16 per cent of the cost to upgrade
the intersection. A summary of the estimated project contribution is provided in Table 3.

Table 3. Project cost contributions (+50% scenario)

Main Roads NC(ljtly O; SCIE)Y of

Project Total edlands ubraco
Two-thirds contribution One-Third contribution

$1,500,000 $1,000,000 $250,000 $250,000

The cost breakdown for this project is summarized in Figure 1.

m Civil works - Intersection
m Civil works - Shared Path

= Utility works

$95,000 , 6%

Figure 1. Project cost breakdown (+50% scenario)

The City has also applied to DoT to fund the construction of the shared path. If
successful, the cost associated with the shared path construction would be split 50%
DoT and 50% Municipal. This is expected to reduce municipal funding contribution by an
estimated $47,500.
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TS20.19 - Attachment 3
Key Stakeholder Endorsements

Subject: Railway Road / Aberdare Road, Shenton Park - Endorsement of Stage 2

Date: Friday, 16 August 2019 3:09:55 PM

ENDORSEMENT OF TRAFFIC SIGNALS STAGE 2 TSAP — RAILWAY ROAD / ABERDARE ROAD,
SHENTON PARK

| refer to your submission seeking endorsement for Traffic Signals at the above location. Main
Roads Western Austraiia wishes to advice you that endorsement is granted for the modifications
of traffic signals subject the following:

e  Removing the right filtering movement from Railway Road to Aberdare Road

® Introduction of double right movement from Railway Road to Aberdare Road
®  Left turn lane length on Aberdare Rd increased
® New additional eastbound lane along Railway Road. Endorsed lane allocation: Thru,

shared thru & right, right

MRWAs' Traffic Signal Approval Policy (TSAP) has recently been updated to reflect current

practice, which now includes a three-stage process. This endorsement reflects Stage 2 of this
process. Please refer to the policy to ensure that all necessary documentation is provided for
Stage 3. Main Roads will check 100% design drawings to ensure requirements of Stage 2
endorsement are incorporated. Submissions for Stage 3 approval shall contain:

1. Traffic Signal drawing in LMA format (100% design. Refer to Appendix 2 of TSAP)
2. Pavement marking and signs drawing in LMB format (100% design)

Written approval and stamped final design drawings will be issued to the applicant via the Works
by Others process. This approval shall only remain valid for a period of two years from the date
of notification. Please note that should the final submission fail to reflect the agreed Stage 2
endorsement with regard to modelling, phasing and geometry then updated traffic models will
need to be re-submitted to substantiate changes. Under no circumstances shall any work
commence on site without Main Roads final approval.

| trust that this is satisfactory, however if you require any further information please do not
hesitate to contact me on 9323 6137. In reply, Please quote file reference number 03/7119.

Kind Regards

Maryely Rueda

TRAFFIC SERVICES COORDINATOR (DATM)
Network Operations

p: +61 9323 6137 | m: +61 0428 113 761

e: Maryely.Rueda@mainroads.wa.gov.au
W: Www.mainroads.wa.gov.au
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From: Merritt, Gary

To: Irene Chiang

Cc: Cox, Simon; Piggott. Lom; Ellis. Duncan; Walliss, Kim

Subject: RE: Railway Road Aberdare Road intersection - PTA requirements and future plans
Date: Wednesday, 21 August 2019 2:20:38 PM

Irene

The attached concept design for Railway Road and Aberdare Road intersection will meet Transperth operational
requirements and therefore the Public Transport Authority has no objection to the current concept design.

Let me know if need anything else.

Regards
Gary

Gary Merritt

Service Development Manager

Transperth | Transperth Regional & School Bus Services
Level 1, Public Transport Centre, West Parade, Perth 6000
Tel: (08) 9326 2598 M : 040 747 6487

Email: gary.merritt@pta.wa.gov.au | Web: www.transperth.wa.gov.au

The Public Transport Authority of Western Australia cannot accept any liability for any loss or damage sustained as a result of software viruses. You must carry out such
virus checking as is necessary before opening any attachment to this message. The information in this email and any files transmitted with it may be of a privileged
and/or confidential nature and is intended solely for the addressee(s). If you are not an intended addressee please notify the sender immediately, and note that any
disclosure, copying or distribution by you is prohibited and may be unlawful. The views expressed in this email are not necessarily the views of the Public Transport
Authority.

From: Irene Chiang [mailto:ichiang@nedlands.wa.gov.au]

Sent: Friday, August 16, 2019 4:38 PM

To: Merritt, Gary

Cc: Cox, Simon; Piggott, Lom; Ellis, Duncan

Subject: RE: Railway Road Aberdare Road intersection - PTA requirements and future plans

Hi Gary
Please find attached updated plans with the bus movements for comment.
Regards

Irene Chiang
Design Engineer

From: Merritt, Gary <Gary.Merritt@pta.wa.gov.au>

Sent: Tuesday, 13 August 2019 8:57 AM

To: Irene Chiang <ichiang@nedlands.wa.gov.au>

Cc: Cox, Simon <Simon.Cox@pta.wa.gov.au>; Piggott, Lom <Lom.Piggott@pta.wa.gov.au>; Ellis, Duncan
<Duncan.Ellis@pta.wa.gov.au>
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Subject: RE: Railway Road Aberdare Road intersection - PTA requirements and future plans
Irene

Thanks for the screenshot of the bus movements. | will be happy to provide approved once we receive a copy of the final
plans showing the bus movements. | have attached the Indemnity Form that you will need to complete to gain access to
the site.

Regards
Gary

Gary Merritt

Service Development Manager

Transperth | Transperth Regional & School Bus Services
Level 1, Public Transport Centre, West Parade, Perth 6000
Tel: (08) 9326 2598 M : 040 747 6487

Email: gary.merritt@pta.wa.gov.au | Web: www.transperth.wa.gov.au

The Public Transport Authority of Western Australia cannot accept any liability for any loss or damage sustained as a result of software viruses. You must carry out such
virus checking as is necessary before opening any attachment to this message. The information in this email and any files transmitted with it may be of a privileged
and/or confidential nature and is intended solely for the addressee(s). If you are not an intended addressee please notify the sender immediately, and note that any
disclosure, copying or distribution by you is prohibited and may be unlawful. The views expressed in this email are not necessarily the views of the Public Transport
Authority.

From: Irene Chiang [mailto:ichiang@nedlands.wa.gov.au]
Sent: Thursday, August 08, 2019 2:38 PM

To: Merritt, Gary
Cc: Cox, Simon; Piggott, Lom; Ellis, Duncan
Subject: RE: Railway Road Aberdare Road intersection - PTA requirements and future plans

Hi Gary,
As discussed, the two-way bus movement is maintained through the intersection. Please refer to
attached screenshot of the bus movements. We only tested the movements for Austroads long rigid bus

as it was found to have the most constrained movement.

I will send through a copy of the plans with bus movements when available. I've just got some feedback
from Main Roads which will result in minor tweaks to the linemarking.

If PTA are satisfied with the design, can you please provide something to us in writing confirming PTA’s
support for the concept design and support for the City’s acquisition of railway reserve for the project?

Happy to discuss any further queries you may have.
Regards,

Irene Chiang
Design Engineer
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From: Merritt, Gary <Gary.Merritt@pta.wa.gov.au>

Sent: Wednesday, 7 August 2019 11:46 AM

To: Irene Chiang <ichiang@nedlands.wa.gov.au>

Cc: Cox, Simon <Simon.Cox@pta.wa.gov.au>; Piggott, Lom <Lom.Piggott@pta.wa.gov.au>; Ellis, Duncan
<D Elli . >

Subject: RE: Railway Road Aberdare Road intersection - PTA requirements and future plans

Irene
Sorry for the delay in responding.

The attached plan appears to reduce the access for buses to the bus bridge to a single lane at the intersection and
therefore would not be supported by the PTA. While the bus bridge over the railway is only a single lane, buses operate
across the bridge in both directions. The two lane bus access at the intersection needs to be maintained to allow the two
way bus operations over the bridge.

Give me a call if you wish to discuss.

Regards
Gary

Gary Merritt

Service Development Manager

Transperth | Transperth Regional & School Bus Services

Level 1, Public Transport Centre, West Parade, Perth 6000

Tel: (08) 9326 2598 M : 040 747 6487

Email: gary.merritt@pta.wa.gov.au | Web: www.transperth.wa.gov.au

cid:image006.jpg@01D54B93.F6E053B0

The Public Transport Authority of Western Australia cannot accept any liability for any loss or damage sustained as a result of software viruses. You must carry out such
virus checking as is necessary before opening any attachment to this message. The information in this email and any files transmitted with it may be of a privileged
and/or confidential nature and is intended solely for the addressee(s). If you are not an intended addressee please notify the sender immediately, and note that any
disclosure, copying or distribution by you is prohibited and may be unlawful. The views expressed in this email are not necessarily the views of the Public Transport
Authority.

From: Irene Chiang [mailto:ichiang@nedlands.wa.gov.au]
Sent: Friday, August 02, 2019 4:29 PM

To: Merritt, Gary
Subject: RE: Railway Road Aberdare Road intersection - PTA requirements and future plans

Hi Gary,
Further to our conversation on the 25 July 2019, please find attached the latest concept drawings for the
intersection. We plan to take this design to both City of Subiaco and City of Nedlands Council in

September for support to progress the concept design for BlackSpot funding.

Are you able to provide something to us in writing confirming PTA’s support for the concept design and
support for the City’s acquisition of railway reserve for the project?

We are also still waiting for further information from PTA’s Lands Department on the process for
acquiring railway reserve.

Kind Regards,

Irene Chiang
Design Engineer
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From: Irene Chiang

Sent: Wednesday, 3 July 2019 1:58 PM

To: Merritt, Gary <Gary.Merritt@pta.wa.gov.au>

Subject: Railway Road Aberdare Road intersection - PTA requirements and future plans

Dear Gary,

The City is proposing to upgrade the Railway Road/Aberdare Road intersection to address traffic issues
at the intersection. Following discussions with Main Roads and the City of Subiaco, we are currently
looking to provide extra capacity to aid intersection efficiency through additional lanes on both Aberdare
Road and Railway Road (see attached concept drawing). In particular, the additional lane on Railway
Road will require PTA land.

The City would like to meet with you to discuss any requirements and future plans you may have for this
location. Can you please advise when you would be available for a meeting either next week or the week
after?

Regards,

Irene Chiang
Design Engineer
cid:image003.jpg@01D54949.7E0D78B0
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From: Neville. Bronwyn

To: Irene Chiang

Cc: Stone, Danielle

Subject: RE: Railway Aberdare Shared Path
Date: Friday, 16 August 2019 1:05:52 PM
Hilrene

Thanks for the updated concept designs for the Aberdare / Railway shared path and intersection.

DoT’s preference would be to connect the shared path from Railway road to Smyth road to tie into the existing concrete
path. However if there is insufficient space in the verge without removal of multiple established trees, the eastern extent
shown in the designs is suitable.

Regards
Bronwyn

Bronwyn Neville

Transport Planner | Urban Mobility | Department of Transport

Level 8, 140 William Street, Perth WA 6000

Tel: (08) 6551 6810 | Fax: (08) 6551 6492

Email: Bronwyn.Neville@transport.wa.gov.au | Web: www.transport.wa.gov.au

Dept. of Transport

From: Irene Chiang [mailto:ichiang@nedlands.wa.gov.au]
Sent: Friday, 9 August 2019 11:27 AM

To: Neville, Bronwyn <Bronwyn.Neville@transport.wa.gov.au>
Cc: James Cresswell <jcresswell@nedlands.wa.gov.au>
Subject: Railway Aberdare Shared Path

Hi Bronwyn,
Please find attached the most up to date concept design for the intersection.

We have discussed the cycling options you have previously suggested to us with Main Roads. The
outcome of our discussions is summarised below:

« Removal of crossing on the northern side of intersection and install new crossing on the southern
side — Main Roads have confirmed that this would improve the efficiency of the intersection.
However, Main Roads would only support one crossing on either the north or the south but not
both. We believe that the existing crossing is along the pedestrian/cyclist desire line and that
relocation of this crossing may result in hazardous pedestrian/cyclist behaviour.

e Cycle head start on Aberdare Road — Providing a separate cyclist head-start signal would reduce
the efficiency of the intersection. We considered just providing the bicycle head-start without the
signal but this would result in insufficient space for buses and reduced storage capacity on
Aberdare Road.

« Ed Rose has reviewed the design along with Traffic Services (Maryely Rueda) and indicates
support for the current design with minor modifications to the splitter island on Aberdare Road

Given the above, is there anything you would like us to explore? If not, would you be able to provide us
written endorsement for the concept design by the end of next week (16 August 2019) so that we can
progress this through our Council?
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If you would like to discuss this project, I'm happy organise a meeting or discuss over the phone.
Kind Regards,

Irene Chiang
Design Engineer
cid:image001.jpg@01D543A5.A4DE8910

r.
-]

DISCLAIMER

This email and any attachments are confidential and may contain legally privileged
and/or copyright material. You should not read, copy, use or disclose any of the
information contained in this email without authorisation. If you have received it in
error please contact us at once by return email and then delete both emails. There is
no warranty that this email is error or virus free.
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TS21.19 Land Sale to City of Nedlands and Grant of
Easements to Water Corporation

Committee 8 October 2019

Council 22 October 2019

Applicant City of Nedlands

Employee Disclosure | Nil.
under section 5.70
Local Government

Act 1995
Director Jim Duff — Director Technical Services
Attachments 1. Copy of Contract of Sale Documents including Grant of

Easements.

2. Map of Lot 50 on Deposited Plan 9602, No.56 Dalkeith
Road, Nedlands.

3. Drainage map of Lots 50 and 51 Dalkeith Road,
Nedlands.

4. Map of Lot 116 on Deposited Plan 231114, No. 80
Melvista Avenue, Dalkeith (Hackett Road Main Sewer).

5. Map of Lot 1 on Diagram 24967, No. 290 Marine
Parade, Swanbourne (Cottesloe Main Sewer).

Executive Summary

The purpose of this report is for Council to approve the acquisition of land in exchange
for the granting of two easements.

The Contract of Sale (Contract) is for Lot 50 on Deposited Plan 9602, No. 56 Dalkeith
Road Nedlands. The Contract is between The Water Corporation and the City of
Nedlands (the Parties) (refer Attachment 1).

Conditions of the Contract include the Grant of Easement(s) by the City of Nedlands (the
City) to the Water Corporation to protect infrastructure. The Grants are for:

o Lot 1 on Diagram 24967, No.290 Marine Parade, Swanbourne, and
. Lot 116 on Deposited Plan N0.80 Melvista Avenue, Dalkeith.

On approval, the Contract documents will be executed by way of signing in triplicate by
the Mayor and Chief Executive Officer (CEO) and be affixed with the Common Seal.

Recommendation to Committee

Council

1. approves the Contract of Sale between the Water Corporation (ABN 28 003
434 917) and the City of Nedlands for Lot 50 Dalkeith Road, Nedlands (Lot 50)

at a cost of $1:

a. approves the application of the Council Common Seal (the seal) by the
CEO to the Contract in triplicate; and
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b. directs the Mayor and CEO to execute the Contract documentation in
triplicate by way of signing.

2. Approves the application of the seal by the CEO on the Grant of Easements
for:

a. Lot 1on Diagram 24967, No.290 Marine Parade, Swanbourne (Lot 1),
and
b. Lot 116 on Deposited Plan No.80 Melvista Avenue, Dalkeith (Lot 116).

3. directs the Mayor and CEO to execute the Grant of Easement
documentation in triplicate by way of signing for:

a. Lot 1, and
b. Lot 116.

Discussion/Overview

Background

Lot 50 Dalkeith Road, Nedlands (Lot 50) is a parcel of land currently owned in freehold
by the Water Corporation (refer Attachment 2). It abuts Lot 51 Dalkeith Road, Nedlands
(Lot 51) which is owned in freehold by the City. These two parcels of land are used
together to form one drainage sump (refer Attachment 3). The City currently maintains
Lot 50 in conjunction with Lot 51 as part of the drainage system in the area.

Proposal

In September 2016, at the request of the Executive Management Team (EMT),
Administration enquired with the Water Corporation about the potential for the creation
of an easement over the sump at Lot 50. The easement would be to provide access to
and from nearby lots (known as the Captain Stirling shops) as a future development
consideration.

The Water Corporation advised the City that it has no infrastructure in Lot 50 and that
there may be an opportunity for the City to potentially acquire it by way of sale with
conditions. The conditions are that the City grant to the Water Corporation easements
on two plots of land under the City’s control. The easements are for the protection of
Water Corporation infrastructure. The two lots are:

1. Lot 1 on Diagram 24967, No.290 Marine Parade, Swanbourne, and
2. Lot 116 on Deposited Plan No.80 Melvista Avenue, Dalkeith.

Negotiations between the Parties netted an offer on the 19 December 2018 for the City
to acquire Lot 50 from the Water Corporation via a $1 Contract for Sale prepared by the
City’s solicitors. The offer would include:

1. The sale of Lot 50 to the City by the Water Corporation;
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2. The offer of a 15m wide easement from the City to the Water Corporation over
sewer and water mains extending north of the Hackett Rd Sewer Pump Station to
Melvista Ave on Lot 116 (refer Attachment 4);

3. The offer of a 15m wide easement from the City to the Water Corporation over the
sewer main within Lot 1, extending south from the SAS barracks to the Swanbourne
Beach Reserve carpark (refer Attachment 5);

4. The Water Corporation have agreed to prescriptive planting over the easements as
follows:

a. Lot 1 - The Grantee (Water Corporation) will not unreasonably withhold the
consent required if the City’s planting complies with the Water Corporation’s
“Working Near Water Corporation Pipelines” guidance document as modified
from time to time.

b. Lot 116 -The parties acknowledge the Grantor (the City) reserves the right to
itself to maintain turf on that part of the Easement Land which is currently
lawn.

5. Grantee covenants with the Grantor, on both easements, that it will reinstate and
make good the surface of the Easement Land following the completion of the
Grantee’s work. It is to be noted that final sign off for the reinstatement is to be to the
satisfaction of the Director of Technical Services.

Action

On the 20 December 2018, Administration engaged McLeods Barrister and Solicitors
(McLeods) to prepare the relevant documentation for the Contract and Grants of
Easements. The final documentation was approved by both the City, by way of the CEO
on the 4 September 2019 and the Water Corporation, by way of its Property and
Procurement Division on the 5 September 2019.

Once approved by Council, the seal will be applied to the Contract and easement
documents in triplicate in presence of the Mayor and CEO, who are then required to sign
the Contract and Easement documents in triplicate. At this point the documentation is
said to be executed by the City.

Once executed, the Contract and easement documents will be then be collected from
the Administration building by McLeods. On receipt, McLeods will forward the documents
to the Water Corporation for execution.

On execution of the documents by the Water Corporation, McLeods will arrange for
lodgment of the Contract of Sale at Office of State Revenue for assessment of Transfer
Duty. It is to be noted that there is no transfer duty payable by the City as advised by
McLeods.

At settlement, McLeods will arrange a joint lodgment between themselves and Water
Corporation’s representative. This ensures that the Transfer of Land and easements can
be lodged at Landgate simultaneously.

Outcome

Once Lot 50 is in the City’s possession, it will have the ability to control any future
development as required for this lot.
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Legislation

Execution of Documents

The Local Government Act 1995 states:

9.49A. Execution of Documents

(1)

(@)

3)

(4)

A document is duly executed by a local government if:

(@) the common seal of the local government is affixed to it in accordance
with subsections (2) and (3); or

(b) it is signed on behalf of the local government by a person or persons
authorised under subsection (4) to do so.

The common seal of a local government is not to be affixed to any document
except as authorised by the local government.

The common seal of the local government is to be affixed to a document in
the presence of:

(@) the Mayor or President; and

(b) the Chief Executive Officer or a senior employee authorised by the chief
executive officer, each of whom is to sign the document to attest that the
common seal was so affixed.

A Local Government may, by resolution, authorise the Chief Executive Officer,
another employee or an agent of the Local Government to sign documents on
behalf of the Local Government, either generally or subject to conditions or
restrictions specified in the authorisation.

Key Relevant Previous Council Decisions:

Nil

Consultation

Negotiations were undertaken on behalf of the City of Nedlands by the CEO and by
senior staff of the Procurement and Planning division of the Water Corporation.

As there is no immediate change of use of the lot, no public consultation has been
undertaken at this time.
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Budget/Financial Implications

The purchase cost of $1 and the cost of preparation of the documentation is covered by
the Shared Legal Fees budget.
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Details

Parties

City of Nedlands
of PO Box 9, Nedlands, Western Australia 6909

(City)

Water Corporation (ABN 28 003 434 917) a body corporate established under the
Water Corporation Act 1995 (WA)

of John Tonkin Water Centre, 629 Newcastle Street, Leederville, Western Australia, 6007
(Water Corporation)

Background

A

B

The Water Corporation is the registered proprietor of Lot 50.

The Water Corporation has offered to sell and the City has agreed to purchase Lot 50 upon the
terms and conditions set out herein for the Purchase Price.

In consideration of the sale of Lot 50 from the Water Corporation to the City, the City has agreed
to grant to the Water Corporation the Easements.

The Parties enter into this Contract to set out the terms and conditions on which the sale and
transfer of Lot 50 is to occur.

Agreed Terms

1.1

Definitions & Interpretation

Definitions

Authority means a government, semi government, local government, statutory, public,
ministerial, civil, administrative, fiscal or judicial body even if corporate or privatised,

Business Day means a day other than a Saturday, Sunday or public holiday in Perth, Western
Australia;

CEO means the Chief Executive Officer for the time being of the City or any person appointed by
the Chief Executive Officer to perform any of her or his functions under this Contract;

Commencement Date means the date of this Contract;

Contamination has the same meaning as that given to the term under the Contaminated Sites Act
2003 (WA).

Contract means this agreement as supplemented, amended or varied from time to time;

Contract Date means the date of execution of the Contract by the last Party;
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Deposited Plans means the interest only Deposited Plan 416648 and Deposited Plan 416645 for
the creation of the Easements attached to this Contract as Annexures 1 and 2 respectively;

Easements means the Easements defined in clause 3 of this Contract;

General Conditions means the 2018 Joint Form of General Conditions for the Sale of Land, a
copy of which is attached to this Contract as Annexure 4;

Local Government Act means the Local Government Act 1995 (WA);

Lot 1 means Lot 1 on Diagram 24967 and being the whole of the land comprised in Certificate of
Title Volume 1247 Folio 236;

Lot 50 means Lot 50 on Diagram 9602 and being the whole of the land comprised in Certificate
of Title Volume 1041 Folio 613 a copy of which is attached in Annexure 5 for reference purposes;

Lot 116 means Lot 116 on Deposited Plan 231114 and being the whole of the land comprised in
Certificate of Title Volume 312 Folio 92;

Notice means each notice, demand, consent or authority given or made to any person under this
Contract;

Party means the City or Water Corporation according to the context;
Pollution means pollution as defined by the Environmental Protection Act 1986 (WA).

Purchase Price means the purchase price for Lot 50, being the amount of $1.00 (One Dollar)
(exclusive of GST);

Remediation and Remediate mean the removal, destruction, reduction, containment, dispersal or
management of Contamination or Pollution so as to protect human health and the environment.

Settlement means the completion of the transfer of Lot 50 from the City to Water Corporation in
accordance with this Contract;

Settlement Date means the date which is 28 Business Days from the Contract Date, or such other
date as agreed to by the Parties by in writing;

Specified Encumbrances means the mineral reservation created under section 15 of the Public
Works Act 1902 (WA);

Termination Date means the date on which notice of the Right to Terminate is given under
clause 6.1; and

Transfer of Land Act means the Transfer of Land Act 1893 (WA).

1.2  Interpretation
In this Contract, unless the context otherwise requires:
(a) headings, underlines and numbering do not affect the interpretation or construction of this
Contract;
(b) words importing the singular include the plural and vice versa;
(c) words importing a gender include any gender;
© McLeods | page 2

51_43630_034.doc



(d) an expression importing a natural person includes any company, partnership, joint venture,
association, corporation or other body corporate;

(e) references to parts, clauses, parties, annexures, exhibits and schedules are references to
parts and clauses of, and parties, annexures, exhibits and schedules to, this Contract;

® a reference to any statute, regulation, proclamation, ordinance or local law includes all
statutes, regulations, proclamations, ordinances or local law varying, consolidating or
replacing them, and a reference to a statute includes all regulations, proclamations,
ordinances and local laws issued under that statute;

(2) no rule of construction shall apply to the disadvantage of a party on the basis that that
party was responsible for the preparation of this Contract or any part of it; and

(h) a reference to any thing (including any real property) or any amount is a reference to the
whole and each part of it;

(1) reference to the parties includes their personal representatives, successors and lawful
assigns;
) where a reference to a party includes more than one person the rights and obligations of

those persons shall be joint and several; and

k) the Schedule and Annexures (if any) form part of this Contract.

Transfer of the Land

21 Water Corporation’s Covenants
The Water Corporation agrees with the City that in consideration for the City agreeing to pay the
Purchase Price in accordance with clause 2.5 and subject to the provisions of this Contract to:
(a) transfer to the City Lot 50 free from all encumbrances (other than the Specified
Encumbrances) by the Settlement Date;
(b) sign a Transfer of Land document and sign all other documents necessary to effect the
transfer of Lot 50 to the City.
2.2 City’s Covenants
In consideration of the Water Corporation transferring Lot 50 to the City as agreed in this
Contract, the City covenants and agrees with the Water Corporation that it shall:
(a) at its own cost, prepare the Deposited Plans for the Easements for lodgement with
Landgate as soon as practicable after the date of this Contract; and
(b) at its cost arrange for the preparation, stamping and registration of any necessary Transfer
of Land documentation to enable the transfer of Lot 50 to the City; and
(©) grant the Water Corporation the Easements on the terms and conditions outlined in clause
3 of this Contract.
2.3 General Conditions incorporated
(D The City and Water Corporation agree that the General Conditions are incorporated into this
Contract, so far as they are not varied by or inconsistent with the express terms of this Contract
and shall apply to the transfer of Lot 50.
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2) Words defined in the General Conditions have the same meaning when used in this Contract.
3) Where the provisions of the General Conditions are in conflict with the provisions of this

Contract, the provisions of this Contract shall prevail.

2.4  Settlement Date
Settlement shall occur on the Settlement Date, or such other date as agreed to by the Parties in
writing.
2.5 Payment of Purchase Price
Payment of the Purchase Price will be made to the Water Corporation by the City at Settlement.
2.6 Conditions Precedent

The Parties agree that Settlement is conditional upon:

(a) the Deposited Plans for the Easements being lodged and endorsed by Landgate as being in
order for dealings; and

(b) registration of the Easements occurring simultaneously with the Transfer of Land to
transfer Lot 50 to the City.

2.7 No representations by Water Corporation

The Water Corporation and its agents and employees make no representations or warranties as to

the standard or quality of Lot 50, and the City acknowledges that it has made and relies upon its

own enquiries, assessments and thorough inspection of:

(a) any buildings, gates, fencing and any infrastructure located on Lot 50 (if applicable);

(b) the condition of the soil comprising Lot 50; and

(©) any Contamination that may exist in, on, under or migrating to or from Lot 50.

2.8 The City’s Acknowledgements

The City acknowledges that prior to the entry into this Contract it has satisfied itself:

(d) by enquiry of the City and other appropriate authorities, of the use to which Lot 50 may be
put and its zoning and of any development which may take place and the manner in which
it may be carried out and of all restrictions relating to development;

(e) by enquiry and, if the City has thought fit to obtain a survey, by survey, of the location of
the boundaries and any fencing along the boundaries of Lot 50 and the area of that land,;

® by perusal, examination and enquiry of all the local, public, statutory and governmental
authorities and instrumentalities as to the terms, conditions, locations and proposals of any
road widenings, resumptions or reserves and any other matter which may affect Lot 50;

(2) by its own independent valuations and reports, the value of the Lot 50;

(h) by perusal, examination and enquiry of the terms, covenants and conditions of and the
rights, interests and obligations and liabilities arising from any encumbrances;

() by its own examination of the present and future economic feasibility, viability and
economic return of Lot 50;
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2.9

2.10

) by physical examination that Lot 50 offered for sale and inspected by the Water
Corporation is identical to Lot 50 described in this Contract; and

(k) by physical examination and enquiry as to the fitness and suitability of Lot 50 for any
particular purpose;

and the City enters and is deemed to enter into this Contract in reliance solely upon that
examination, inspection and enquiry and not upon any or any alleged statement, warranty,
condition or representation whatsoever made to or alleged to have been made to the City by the
Water Corporation or any person on behalf of the Water Corporation.

Latent Defects

The City acknowledges that Lot 50 is subject to all defects (if any) latent or patent and whether or
not they could or should have been recognisable upon an inspection by the City of Lot 50.

Contamination

The City acknowledges that:

(a) to the best of the Water Corporations knowledge, the Water Corporation (or its
predecessors) have never had responsibility for the operation and/or maintenance of the
compensating basin located on Lot 50;

(b) the Water Corporation has not assessed nor made any representation or provided any
warranty as to the existence or not of any Contamination or Pollution on, in or emanating

from Lot 50;

(c) it shall not be entitled to bring any claim or proceedings against the Water Corporation in
the event that any Contamination or Pollution is found on, in or emanating from Lot 50
and acknowledges that this Contract may be pleaded in bar to any claim for loss or injury
arising out of the existence of any Contamination or Pollution on, in or emanating from

Lot 50; and

(d) it is responsible for any costs arising from any Contamination or Pollution in, on, under or
migrating to or from the Property, and any subsequent Remediation of Lot 50 or any other
impacted land required by any Authority.

Easements

The City covenants and agrees that:

(a) on the Transfer of Lot 50 to the City, the City shall grant the following easements to the
Water Corporation:

) an easement over the sewer and water main on Lot 116, being a 15 metre wide
easement extending north of the Hackett Road Sewer Pump Station to Melvista
Avenue as shown on the plan annexed hereto as Annexure 1; and

(i) an easement over the sewer main on Lot 1, being a 15 metre wide easement
extending south from the SAS barracks to the Swanbourne Reserve carpark as
shown on the plan annexed hereto as Annexure 2,

(together the Easements); and

(b) the Easements shall be in accordance with the specifications and in the form of the
easement documents annexed to this Contract as Annexure 3 and shall be registered over
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the certificates of titles to Lot 1 and 116 simultaneously with the Transfer of Land, to
transfer Lot 50 to the City.

No fetter of City’s Discretion
Water Corporation acknowledges and agrees:
(a) the City is a local government established by the Local Government Act 1995 (WA);

(b) in its capacity as a local government, the City will be obliged to comply with statutory
obligations imposed by law; and

() no provision of this Contract may unlawfully restrict or otherwise fetter the discretion of
the City in the lawful exercise of any of its functions and powers as a local government (as
distinct from a commercial participant in the terms and conditions of this Contract),

provided that this clause will not serve to relieve the City from responsibility for performance of

its obligations arising pursuant to this Contract, except to the extent necessary to avoid any
unlawful restriction or fetter of the City’s discretion.

No Assignment

The rights, duties and obligations of the Water Corporation under this Contract are not assignable
but are personal to the Water Corporation.

Termination

6.1 Right to terminate
A Party has the right to terminate this Contract by notice in writing to the other Party:
(a) any of the other parties commit a breach of this Contract; and
6) the breach is material and not capable of being cured; or
(i)  the breach is capable of being cured and the defaulting party fails to cure the
breach within 20 Business Days of being notified in writing of the breach by the
party giving the notice.
6.2 Notice
A notice given under clause 6.1 (Right to Terminate) must specify the event or events in relation
to which the notice is given.
6.3 Reasonableness
A Party may not terminate its involvement in this Contract pursuant to clause 6.1 unless it has
reasonable and bona fide grounds to believe and does believe that the event has or is likely to have
a material adverse effect on the granting of the Easements or could give rise to a material liability
of a Party under any law or regulation.
6.4 Effect of termination
(1) If a Party terminates its involvement in this Contract in accordance with this clause 6.1, then
effective from the Termination Date the terminating Party is released from its obligations to
further perform this Contract.
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)

Subject to any express provision to the contrary, on termination of this Contract whether under
this clause or otherwise but without prejudice to any rights accrued prior to the termination:

(a) all future rights and obligations or rights or obligations in relation to future performance of
current rights and obligations conferred or imposed on the Parties by this Contract are
terminated; and

(b) this Contract will have no further effect except as expressly provided for.

GST

71 Interpretation
In this clause 7:
(a) GST Law has the meaning given to that expression in the A New Tax System (Goods and
Services Tax) Act 1999;
(b) subject to paragraph (c), expressions which are not defined, but which have a defined
meaning in GST Law, have the same meaning; and
(©) GST has the meaning given to it in the GST Law and in addition includes amounts
payable by way of penalties and interest.
7.2  GST-exclusive consideration
All consideration which the recipient provides to the supplier for a supply under this document is
exclusive of any GST payable on the supply.
7.3 Payment of GST
If GST is payable by the supplier, or by the representative member for a GST group of which the
supplier is a member, on a supply made under this document, the recipient will pay to the supplier
an amount equal to the GST payable on the supply.
7.4 Timing of GST payment
Subject to clause 7.5, the recipient will pay the amount referred to in clause 7.3 in addition to and
at the same time as the consideration for the supply is to be provided under this document.
7.5 Tax invoice
The supplier must provide a tax invoice to the recipient before the supplier is entitled to payment
of an amount under clause 7.3. The recipient can withhold payment of the amount until the
supplier provides a tax invoice.
7.6  Adjustment event
If an adjustment event arises in respect of a taxable supply made by the supplier under this
document, the amount payable by the recipient under clause 7.3 will be recalculated to reflect the
adjustment event and a payment will be made by the recipient to the supplier or by the supplier to
the recipient as the case requires. Payment of the amount payable need not be made until the
payor receives an adjustment note from the payee.
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7.7

7.8

Reimbursements

Where the recipient is required under this document to pay, reimburse or indemnify an expense or
outgoing of the supplier, the amount to be paid, reimbursed or indemnified by the recipient will be
the sum of:

(a) the amount of the expense or outgoing less any input tax credits in respect of the expense
or outgoing to which the supplier is entitled; and

() if the payment or reimbursement is subject to GST, an amount equal to that GST.
No merger

This clause 7 does not merge on the completion of this document.

Notice

8.1 Notice requirements

Any notice, demand, approval, consent or other communication under this Contract (Notice) must

be in writing and must be delivered:

(a) personally;

(a) by facsimile;

(b) by email; or

(©) by prepaid registered post,

to a party at:

(1) the address of the party set out in this Contract; or
(ii) such other contact details as the party may from time to time notify to the other
party for the purposes of, and in accordance with, this clause.
8.2 When Notices considered given and received

A Notice given in accordance with clause 8.1 takes effect when received (or such later time as

specified in it), and is taken to be received:

(a) if hand delivered, on delivery;

(b) if sent by prepaid post, two Business Days after the date of posting (or five Business Days
after the date of posting if posted to or from outside Australia);

(©) if sent by facsimile, when the sender’s facsimile system generates a message confirming
successful transmission of the total number of pages of the Notice, unless within four
business hours (being a period of time between 9:00 am and 5:00 pm on a Business Day)
after the transmission, the recipient informs the sender that it has not received the entire
Notice; or

(d) if sent by email, at the time (local time in the place of receipt) specified in the delivery
confirmation or receipt generated by the sender’s email,
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)

)

3)

10.

)

)

3)

“4)

©))

(6)

but if the delivery, receipt or transmission is not on a Business Day or is after 5:00 pm on a
Business Day, the Notice is taken to be received at 9:00 am on the Business Day after that
delivery, receipt or transmission.

Costs
The City shall be responsible for the costs of and incidental to:

(a) the preparation and stamping this Contract and all stamp duty payable hereon (if
applicable); and

(b) the preparation, stamping and registration the Transfer of Land documentation to enable
the transfer of Lot 50 to the City.

(c) the preparation and lodgment of the Deposited Plans for the Easements; and
(d) the preparation, stamping and registration of the Easements documents.
Each party shall bear their own costs (including legal costs) of and incidental to:

(a) the review, negotiation and execution of this Contract;

(b) the review, negotiation and execution of the Easements;

(c) the settlement of the sale of Lot 50 from the Water Corporation to the City.

Except as provided for in this Contract, each party shall bear their own legal costs.

Dispute resolution

If a party claims that a dispute has arisen under or in connection with this Contract (Dispute), that
party must give notice of the Dispute (Dispute Notice) to the other party specifying the nature of
the Dispute.

Dispute cannot be the subject of litigation until the provisions of clauses 10(3), 10(4) and 10(5)
have been complied with (except where a party seeks urgent interlocutory relief from a court, in
which case that party does not need to comply with those clauses before seeking such relief).

Within 5 Business Days of the date on which the Dispute Notice is given (or such other period as
agreed between the parties to the Dispute), each of the parties to the Dispute must meet to
negotiate in good faith and seek to resolve the Dispute, but shall be under no obligation to agree.

If the Dispute is not resolved under clause 10(3) within 15 Business Days of the date on which
the Dispute Notice is given (or such other period agreed between the parties to the Dispute), the
Dispute must be referred to senior executives nominated by each of the parties to the Dispute
(Senior Executives), who must meet to negotiate in good faith and seek to resolve the Dispute,
but shall be under no obligation to agree.

If the Dispute is not resolved under clause 10(4) within 15 Business Days of the date on which
the dispute was referred to the Senior Executives, the Dispute will be determined by a single
arbitrator under the provisions of the Commercial Arbitration Act 2012 (WA) and the City and
Water Corporation may each be represented by a legal practitioner.

Any other matter or dispute may by agreement be sought to be resolved by reference to this
clause 10 however; if this Contract does not specifically limit the Parties otherwise, then the
Parties other legal rights or remedies are not restrained by this clause 10.
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11.

12.

12.1

12.2

13.

14.

15.

16.

17.

18.

Variation

Subject to such consents as are required by this Contract or at law, this Contract may be varied by
the agreement of the parties in writing.

Waiver
No general waiver

Failure to exercise or delay in exercising any right, power or privilege in this Contract by a Party
does not operate as a waiver of that right, power or privilege.

Partial exercise of right power or privilege

A single or partial exercise of any right, power or privilege does not preclude any other or further
exercise of that right, power or privilege or the exercise of any other right, power or privilege.

Acts by agents

All acts and things which the City is required to do under this Contract may be done by the City,
the CEO, or an authorised officer or the agent, solicitor, contractor or employee of the City.

Statutory powers
The powers conferred on the City by or under any statutes for the time being in force are, except

to the extent that they are inconsistent with the terms and provisions expressed in this Contract, in
addition to the powers conferred on the City in this Contract.

Further assurance

The Parties must execute and do all acts and things necessary or desirable to implement and give
full effect to the terms of this Contract.

Severance

If any part of this Contract is or becomes void or unenforceable, that part is or will be severed
from this Contract to the intent that all parts that do not become void or unenforceable remain in
full force and effect and are unaffected by that severance.

Moratorium

The provisions of a statute which would but for this clause extend or postpone the date of
payment of money, reduce the rate of interest or abrogate, nullify, postpone or otherwise affect the
terms of this Contract do not, to the fullest extent permitted by law, apply to limit the terms of this
Contract.

Entire Agreement

This Contract supersedes all previous contracts in respect of its subject matter and embodies the
entire agreement between the parties.
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19. Governing Law

This Contract is governed by the law of Western Australia and each of the parties to this Contract
submits to the jurisdiction of the courts of Western Australia.

© McLeods | page 11
51 43630_034.doc



Signing page

EXECUTED

Signed by Brian Lanyon Handcock the Manager, Property

Portfolio of Water Corporation

(a Level 1 Attorney) and by Domenico
Papalia the Lead, Property
Acquisitions of Water Corporation

(a Level 1 Attorney) as the attorneys
for Water Corporation who state that
they have no notice of revocation of

the Power of Attorney No N704556
dated 22 August 2017

under which they sign in the presence of:

sign here »

2019.

Attorney

printname Brian Lanyon Handcock

Attorney

Domenico Papalia

Manager, Property Portfolio of Water
Corporation

Lead, Property Acquisitions of Water
Corporation

Designated Post

in the presence of

sign here »

Designated Post

Witness

print name

Witness

address

Occupation

Occupation
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THE COMMON SEAL of the CITY )
OF NEDLANDS was hereunto affixed )
by authority of a resolution of the )

Council in the presence of: )

MAYOR (Print Full Name)

CHIEF EXECUTIVE OFFICER (Print Full Name)
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Annexure 1 — Deposited Plan 416648
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Annexure 2 — Deposited Plan 416645
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Annexure 3 — Easement Documents
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This deed of easement

is made on between the following parties:

Recitals

1.

Water Corporation

a statutory body corporate established under the provisions of the Water
Corporation Act 1995

of 629 Newcastle Street, Leederville, Western Australia

(Grantee)

City of Nedlands
of PO Box 9, Nedlands, Western Australia 6909
(Grantor)

The Grantor is registered as the proprietor of an estate in fee simple in the
land (Land) described in Item 1 of the Schedule (Schedule).

The Grantor has agreed to grant the Grantee an easement in gross under
section 195 of the Land Administration Act 1997 (WA) as amended
(Empowering Legislation) in respect of that part of the Land described in
Item 2 of the Schedule (Easement Land) for all or any one or more of the
purposes contained in this deed.

This deed witnesses

and the parties agree as follows:

1 Grant of easement

In consideration of the transfer of Lot 50 on Diagram 9602 from the Grantee to
the Grantor and for the consideration (if any) described in Item 3 of the Schedule,
by this deed the Grantor, being registered as the proprietor of an estate in fee
simple in the Land subject to the limitations, interests, encumbrances and
notifications (if any) described in Item 4 of the Schedule, for itself and its
successors in title, the registered proprietor or proprietors for the time being of the
Land, transfers and grants to the Grantee under, and in accordance with, the
Empowering Legislation full and free right and liberty to and for the Grantee:

(2)

by its workmen, officers, servants, agents, contractors and others acting
under the authority of the Grantee, with or without carriages or vehicles or
motor or other mechanised vehicles laden or unladen, from time to time
and at all times after the date of execution of this deed, to enter upon the
Easement Land or any part of the Easement Land for all or any of the
purposes of constructing, extending, maintaining, altering or improving:

(1)  the existing pipeline or any other pipelines (each a Pipeline) for the
carriage of water through, under or upon the Easement Land; and

(2)  any apparatus (Fitting) connected with, and requisite to secure the
safe and proper working of, a Pipeline and for all or any of those

purposes to:

- Grant of easement | Water Corporation
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(b)

(A) make surveys and take levels of the Easement Land as it
thinks fit;

(B)  construct, extend, maintain, alter and improve a Pipeline or
a Fitting or any one or more of them through, under or upon
the Easement Land;

(C) remove vegetation, open and break up the soil of the
Easement Land and excavate and sink trenches for the
purpose of constructing, extending, maintaining, altering or
improving a Pipeline or a Fitting or any one or more of
them;

(D)  open, cleanse and repair a Pipeline or a Fitting or any one or
more of them; or

(E)  alter the position or construction of any Pipeline or Fitting
within the Easement Land; and

from time to time and at all times after the date of execution of this deed to
use a Pipeline for the passage of water and waste water.

2 Grantor’s Covenants

By this deed the Grantor, for itself and its successors in title, the registered
proprietor or proprietors for the time being of the Land, covenants with the
Grantee:

(2)

(b)

not without the prior written consent of the Grantee after the date of this
Deed, on each occasion to:

(1)

)

€)

construct, make or erect or cause, permit or suffer to be
constructed, made or erected any new building or new
improvement or part of a new building or new improvement under,
upon or over the Easement Land. The parties acknowledge that
there is an existing car park on part of the Easement Land which
the Grantor will maintain following the Grantee reinstating this part
of the Easement Land on completion of the Grantee’s work;

plant, or cause, permit or suffer to be planted, any trees or shrubs
on the Easement Land. The parties acknowledge that the Grantor
reserves the right to itself to maintain turf on that part of the
Easement Land which is currently lawn; or

place, or cause, permit or suffer to be placed or to remain, on the
Easement Land or any part of the Easement Land any thing or any
part of a thing which does, or is likely to, prevent or hinder the
Grantee in the exercise of its rights and privileges under this deed;

to indemnify, and keep indemnified, the Grantee from and against all
damage:

(1)

caused to a Pipeline or a Fitting or any one or more of them by, or
arising out of, or incidental to, the construction, making or erection
of any building or improvement constructed, made or erected on
the Land by the Grantor or any employee, agent or contractor of the
Grantor, or any other person for whom the Grantor is responsible or

51 43630_027.docx
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who is on the Land with the express or implied consent of the
Grantor;

2) caused by, or arising from, or incidental to, any damage to a
Pipeline or a Fitting referred to in sub-paragraph (1),

except to the extent that the damage is contributed to by the act or
omission (including the negligent act or omission) of the Grantee or any
employee, agent or contractor of the Grantee or any other person for whom
the Grantee is responsible.

3 Grantee’s Covenants

By this deed the Grantee covenants with the Grantor and its successors in title, the
registered proprietor or proprietors for the time being of the Land, to:

(2)

(b)

(©)

(d)
(e)

®

complete any work from time to time commenced on the Easement Land
(Grantee’s work) with all convenient speed;

fill in, consolidate and level off any holes or trenches made or caused by
the Grantee’s work on the Easement Land;

reinstate and make good the surface of the Easement Land following
completion of the Grantee’s work;

carry away all earth and rubbish occasioned by the Grantee’s work;

whilst the soil or surface of the Easement Land is opened and during the
progress of any construction, alteration, repair or maintenance work to a
Pipeline or a Fitting on the Easement Land, to affix adequate warning
signs or notices and ensure that the Easement Land is properly fenced off
or guarded in order to eliminate, so far as is reasonably possible, the risk of
injury or damage to persons and animals from that construction, alteration,
repair or maintenance work; and

indemnify the Grantor and its successors in title against any loss, damage
or liability suffered by any person other than the Grantee as a result of the
negligence of the Grantee in relation to the exercise of its rights under this

deed.

4 Registration

4.1

4.2

Registration

As soon as practicable after execution this deed will be registered at Western
Australian Land Information Authority, Perth, Western Australia.

Further Assurance

Each party will do all things and execute all further documents, necessary to
enable registration of this deed at Western Australian Land Information Authority,
Perth, Western Australia and to give full effect to this deed.

51_43630_027.docx
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5 General

5.1 Modification of rights

The rights granted to the Grantee under this deed will not be modified,
surrendered, released or abandoned either wholly or partially except with the prior
written consent of the Grantor and the Grantee and neither of those parties shall
make application to any Court, the Commissioner of Titles, the Registrar of Titles
or Western Australian Land Information Authority, Perth, Western Australia for
the partial or whole modification, removal or extinguishment of any right granted
to the Grantee under this deed except with such prior written consent of all
parties.

6 GST

(a) In this clause 6:

(1)  GST means goods and services tax or similar value added tax
levied or imposed in Australia pursuant to the GST law or
otherwise on a supply;

2) GST Act means A New Tax System (Goods and Services Tax) Act
1999 (Cth);

3) GST law has the same meaning as in the GST Act; and

(4)  Tax Invoice includes any document or record treated by the
Commissioner of Taxation as a tax invoice.

(b) Words used in this clause 6 which have defined meanings in the GST law
~ have the same meaning as in the GST law unless the context otherwise
indicates.

6.2 Adjustment of GST

(a) Unless expressly included, the consideration for any supply under or in
connection with this Deed does not include GST.

(b) To the extent that any supply made under or in connection with this Deed
is a taxable supply the consideration for that supply is increased by an
amount determined by the supplier, not exceeding the amount of that
consideration (or its market value) multiplied by the rate at which GST is
imposed in respect of the supply.

(c) The amount so determined must be paid by the recipient of the supply
even if the recipient disputes the determination.

(d) If an adjustment event occurs following a determination under clause
6.2(b):

(1)  the supplier must make a further determination under clause 6.2(b)
of the adjusted amount of consideration payable; and

(2)  if the GST component of that adjusted consideration differs from
the amount originally determined, the amount of the difference
must be paid by, refunded to or credited to the recipient, as the case
may be.

page 4
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6.3

Tax Invoices

The Supplier must issue a Tax Invoice to the recipient of supply to which clause
6.2 applies no later than 7 days following payment of the amount determined
under that clause.

9.1

6.4 Reimbursements
If either Party is entitled under this Deed to be reimbursed or indemnified by the
other Party for a cost or expense incurred in connection with this Deed, the
reimbursement or indemnity payment must not include any GST component or
the cost or expense for which an input tax credit may be claimed by the Party
entitled to be reimbursed or indemnified, or by its representative member.
7 Costs
7.1 Costs
The Grantor agrees to pay all of the costs of and incidental to the preparation,
endorsement and registration of this Deed of Easement, including all costs
associated with the surrender or modification of this Easement and all stamp
duties and registration fees.
8 Duties
8.1 Duties
Subject to clause 7.1, the Grantor agrees to pay all taxes, charges and assessments
of whatsoever type and description in respect of the Easement Land arising out of
the normal use and ownership of it.
9 Dispute resolution

Dispute resolution

(a) If the recipient disputes the supplier’s determination under clause 6.2, or
considers that the amount of the increased consideration is unreasonably
high, it may refer the matter to expert determination.

(b) If the Parties do not within 14 days agree on the person to be appointed as
expert, or if the person agreed upon does not accept the appointment,
either party may request the President for the time being of the Institute of
Chartered Accountants in Australia (Perth branch) to appoint a suitably
qualified person.

(c) The expert must act as an expert and not an arbitrator.

(d) The expert’s decision is final and binding on the Parties who must give
effect to that decision.

(e) The expert’s fee (including expenses) must be borne by the Parties as
determined by the expert, but each Party must bear its own costs.

51_43630_027.docx
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Schedule

Land

Lot 116 means Lot 116 on Deposited Plan 231114 and being the whole of the
land comprised in Certificate of Title Volume 312 Folio 92.

Easement Land
That part of the Land marked as ‘X’ in Deposited Plan Number 416648.

Monetary or other Consideration
Nil.

Limitations, Interests, Encumbrances and Notifications
E341365 Easement (Water Authority of Western Australia).
K718968 Memorial.

51 43630_027.docx

page 6



Executed as a deed:

SIGNED by Dominic Papalia the
Lead, Property Acquisitions of
Water Corporation (a Level 1
Attorney) and by Brian Lanyon
Handcock the Manager, Property
Portfolio of Water Corporation (a
Level 1 Attorney) as the attorneys
for Water Corporation who state that
they have no notice of revocation of
the Power of Attorney No N704556
dated 22 August 2017 under which
they sign in the presence of:

Witness

Attorney

Dominic Papalia

Name (please print)

Name (please print)

Lead, Property Acquisitions
of Water Corporation

Address Designated Post
Address (continued)

Occupation

Witness Attorney

Brian Lanyon Handcock

Name (please print)

Name (please print)

Manager, Property Portfolio
of Water Corporation

Address

Address (continued)

Occupation

Designated Post
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THE COMMON SEAL of the CITY )
OF NEDLANDS was hereunto affixed )
by authority of a resolution of the )

Council in the presence of: )
MAYOR (Print Full Name)
CHIEF EXECUTIVE OFFICER (Print Full Name)
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This deed of easement

is made on between the following parties:

Recitals

1.

Water Corporation

a statutory body corporate established under the provisions of the Water
Corporation Act 1995

of 629 Newcastle Street, Leederville, Western Australia

(Grantee)

City of Nedlands
of PO Box 9, Nedlands, Western Australia 6909
(Grantor)

The Grantor is registered as the proprietor of an estate in fee simple in the
land (Land) described in Item 1 of the Schedule (Schedule).

The Grantor has agreed to grant the Grantee an easement in gross under
section 195 of the Land Administration Act 1997 (WA) as amended
(Empowering Legislation) in respect of that part of the Land described in
Item 2 of the Schedule (Easement Land) for all or any one or more of the
purposes contained in this deed.

This deed withesses

and the parties agree as follows:

1 Grant of easement

In consideration of the transfer of Lot 50 on Diagram 9602 from the Grantee to
the Grantor and for the consideration (if any) described in Item 3 of the Schedule,
by this deed the Grantor, being registered as the proprietor of an estate in fee
simple in the Land subject to the limitations, interests, encumbrances and
notifications (if any) described in Item 4 of the Schedule, for itself and its
successors in title, the registered proprietor or proprietors for the time being of the
Land, transfers and grants to the Grantee under, and in accordance with, the
Empowering Legislation full and free right and liberty to and for the Grantee:

(a)

by its workmen, officers, servants, agents, contractors and others acting
under the authority of the Grantee, with or without carriages or vehicles or
motor or other mechanised vehicles laden or unladen, from time to time
and at all times after the date of execution of this deed, to enter upon the
Easement Land or any part of the Easement Land for all or any of the
purposes of constructing, extending, maintaining, altering or improving:

(1)  the existing pipeline or any other pipelines (each a Pipeline) for the
carriage of water through, under or upon the Easement Land; and

2) any apparatus (Fitting) connected with, and requisite to secure the
safe and proper working of, a Pipeline and for all or any of those

purposes to:

- Grant of easement | Water Corporation
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(b)

(A) make surveys and take levels of the Easement Land as it
thinks fit;

(B)  construct, extend, maintain, alter and improve a Pipeline or
a Fitting or any one or more of them through, under or upon
the Easement Land;

(C) remove vegetation, open and break up the soil of the
Easement Land and excavate and sink trenches for the
purpose of constructing, extending, maintaining, altering or
improving a Pipeline or a Fitting or any one or more of
them;

(D)  open, cleanse and repair a Pipeline or a Fitting or any one or
more of them; or

(E)  alter the position or construction of any Pipeline or Fitting
within the Easement Land; and

from time to time and at all times after the date of execution of this deed to
use a Pipeline for the passage of water and waste water.

2 Grantor’s Covenants

By this deed the Grantor, for itself and its successors in title, the registered
proprietor or proprietors for the time being of the Land, covenants with the
Grantee:

(2)

(b)

not without the prior written consent of the Grantee after the date of this
Deed, on each occasion, to:

(1)

)

®)

construct, make or erect or cause, permit or suffer to be
constructed, made or erected any building or improvement or part
of a building or improvement under, upon or over the Easement
Land;

subject to clause 3(g), plant, or cause, permit or suffer to be
planted, any trees or shrubs on the Easement Land. or

place, or cause, permit or suffer to be placed or to remain, on the
Easement Land or any part of the Easement Land any thing or any
part of a thing which does, or is likely to, prevent or hinder the
Grantee in the exercise of its rights and privileges under this deed;

to indemnify, and keep indemnified, the Grantee from and against all
damage:

(1)

2

caused to a Pipeline or a Fitting or any one or more of them by, or
arising out of, or incidental to, the construction, making or erection
of any building or improvement constructed, made or erected on
the Land by the Grantor or any employee, agent or contractor of the
Grantor, or any other person for whom the Grantor is responsible or
who is on the Land with the express or implied consent of the
Grantor;

caused by, or arising from, or incidental to, any damage to a
Pipeline or a Fitting referred to in sub-paragraph (1),

51 43630_028.docx
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except to the extent that the damage is contributed to by the act or
omission (including the negligent act or omission) of the Grantee or any
employee, agent or contractor of the Grantee or any other person for whom
the Grantee is responsible.

3 Grantee’s Covenants

By this deed the Grantee covenants with the Grantor and its successors in title, the
registered proprietor or proprietors for the time being of the Land, to:

(2)

(b)

(©

(d)
(e)

®

€]

complete any work from time to time commenced on the Easement Land
(Grantee’s work) with all convenient speed;

fill in, consolidate and level off any holes or trenches made or caused by
the Grantee’s work on the Easement Land;

reinstate and make good the surface of the Easement Land following
completion of the Grantee’s work;

carry away all earth and rubbish occasioned by the Grantee’s work;

whilst the soil or surface of the Easement Land is opened and during the
progress of any construction, alteration, repair or maintenance work to a
Pipeline or a Fitting on the Easement Land, to affix adequate warning
signs or notices and ensure that the Easement Land is properly fenced off
or guarded in order to eliminate, so far as is reasonably possible, the risk of
injury or damage to persons and animals from that construction, alteration,
repair or maintenance work; and

indemnify the Grantor and its successors in title against any loss, damage
or liability suffered by any person other than the Grantee as a result of the
negligence of the Grantee in relation to the exercise of its rights under this

deed.

not unreasonably withhold the consent required in clause 2(a)(2) if the
planting complies with the Water Corporations “Working Near Water
Corporation Pipelines” guidance document, as modified from time to time.

Registration

4.1 Registration

As soon as practicable after execution this deed will be registered at Western
Australian Land Information Authority, Perth, Western Australia.

4.2 Further Assurance

Each party will do all things and execute all further documents, necessary to
enable registration of this deed at Western Australian Land Information Authority,
Perth, Western Australia and to give full effect to this deed.

5 General

5.1 Modification of rights

The rights granted to the Grantee under this deed will not be modified,
surrendered, released or abandoned either wholly or partially except with the prior

51_43630_028.docx
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written consent of the Grantor and the Grantee and neither of those parties shall
make application to any Court, the Commissioner of Titles, the Registrar of Titles
or Western Australian Land Information Authority, Perth, Western Australia for
the partial or whole modification, removal or extinguishment of any right granted
to the Grantee under this deed except with such prior written consent of all

parties.

6 GST

6.2

6.3

(a)

(b)

In this clause 6:

(1)  GST means goods and services tax or similar value added tax
levied or imposed in Australia pursuant to the GST law or
otherwise on a supply;

2) GST Act means A New Tax System (Goods and Services Tax) Act
1999 (Cth);

3) GST law has the same meaning as in the GST Act; and

4) Tax Invoice includes any document or record treated by the
Commissioner of Taxation as a tax invoice.

Words used in this clause 6 which have defined meanings in the GST law
have the same meaning as in the GST law unless the context otherwise
indicates.

Adjustment of GST

(@)

(b)

(©)

(d)

Unless expressly included, the consideration for any supply under or in
connection with this Deed does not include GST.

To the extent that any supply made under or in connection with this Deed
is a taxable supply the consideration for that supply is increased by an
amount determined by the supplier, not exceeding the amount of that
consideration (or its market value) multiplied by the rate at which GST is
imposed in respect of the supply.

The amount so determined must be paid by the recipient of the supply
even if the recipient disputes the determination.

If an adjustment event occurs following a determination under clause
6.2(b):

(1)  the supplier must make a further determination under clause 6.2(b)
of the adjusted amount of consideration payable; and

(2)  if the GST component of that adjusted consideration differs from
the amount originally determined, the amount of the difference
must be paid by, refunded to or credited to the recipient, as the case
may be.

Tax Invoices

The Supplier must issue a Tax Invoice to the recipient of supply to which clause
6.2 applies no later than 7 days following payment of the amount determined
under that clause.

51_43630_028.docx
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6.4 Reimbursements

If either Party is entitled under this Deed to be reimbursed or indemnified by the
other Party for a cost or expense incurred in connection with this Deed, the
reimbursement or indemnity payment must not include any GST component or
the cost or expense for which an input tax credit may be claimed by the Party
entitled to be reimbursed or indemnified, or by its representative member.

7 Costs
71 Costs

The Grantor agrees to pay all of the costs of and incidental to the preparation,
endorsement and registration of this Deed of Easement, including all costs
associated with the surrender or modification of this Easement and all stamp
duties and registration fees.

8 Duties
8.1 Duties

Subject to clause 7.1, the Grantor agrees to pay all taxes, charges and assessments
of whatsoever type and description in respect of the Easement Land arising out of
the normal use and ownership of it.

9 Dispute resolution

9.1 Dispute resolution

(a) If the recipient disputes the supplier’s determination under clause 6.2, or
considers that the amount of the increased consideration is unreasonably
high, it may refer the matter to expert determination.

(b) If the Parties do not within 14 days agree on the person to be appointed as
expert, or if the person agreed upon does not accept the appointment,
either party may request the President for the time being of the Institute of
Chartered Accountants in Australia (Perth branch) to appoint a suitably
qualified person.

(©) The expert must act as an expert and not an arbitrator.

(d) The expert’s decision is final and binding on the Parties who must give
effect to that decision.

(e) The expert’s fee (including expenses) must be borne by the Parties as
determined by the expert, but each Party must bear its own costs.

page 5
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Schedule

Land

Lot 1 means Lot 1 on Diagram 24967 and being the whole of the land comprised
in Certificate of Title Volume 1247 Folio 236.

Easement Land

That part of the Land marked as ‘X’ in Deposited Plan Number 416645.

Monetary or other Consideration
Nil.

Limitations, Interests, Encumbrances and Notifications

T4708/1961 Mineral and other Reservations as set out in Transfer
4708/1961.

K718967 Memorial.

51 43630_028.docx
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Executed as a deed:

SIGNED by Dominic Papalia the
Lead, Property Acquisitions of
Water Corporation (a Level 1
Attorney) and by Brian Lanyon
Handcock the Manager, Property
Portfolio of Water Corporation (a
Level 1 Attorney) as the attorneys
for Water Corporation who state that
they have no notice of revocation of
the Power of Attorney No N704556
dated 22 August 2017 under which
they sign in the presence of:

Witness

Attorney

Dominic Papalia

Name (please print)

Name (please print)

Lead, Property Acquisitions
of Water Corporation

Address Designated Post
Address (continued)

Occupation

Witness Attorney

Brian Lanyon Handcock

Name (please print)

Name (please print)

Manager, Property Portfolio
of Water Corporation

Address

Address (continued)

Occupation

Designated Post
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THE COMMON SEAL of the CITY )
OF NEDLANDS was hereunto affixed )
by authority of a resolution of the )
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Deposit

1.1

1.2

1.3

1.4

Payment

Subject to clause 1.3, the Buyer must pay the Depaosit to:
(@) the Seller Agent; or

(b) the Seller Representative; or

(c) if the Seller has not appainted a Seller Agent aor a Seller Representative,
the Seller.

Deposit Holder - Stakeholder

Subject to this clause 1.2, if the Deposit is paid to a Deposit Holder, the

Deposit Holder must hold the Deposit as stakeholder.

(b) If a Party cantends that:

1) the Contract has been terminated; and
2) that Party is entitled to payment of the Depasit, the fallowing
provisions of this clause 1.2 apply.

{c) The Deposit Claimant must:

1) serve on the Deposit Holder and the Deposit Respandent the Deposit
Holder Natice; and

2) praovide proof to the Deposit Holder of the service of the Deposit
Holder Notice on the Deposit Respondent.

(d) Unless the Deposit Respondent serves a Natice on the Depasit Holder in
accordance with subclause {e), the Deposit Holder must after:

1) the expiry of 8 Business Days after the last to accur of service of the
Depasit Holder Notice on the Deposit Respondent and the Deposit
Holder; and

2) the Deposit Holder has received proof as required by subclause (c) that
the Deposit Holder Notice has been served on the Deposit
Respondent,

pay the Depasit to the Depasit Claimant.

{e) The Deposit Respondent may, within 5 Business Days after service on the
Deposit Respondent of the Deposit Halder Notice, serve a Notice on the
Deposit Holder and the Deposit Claimant:

1) stating that the Deposit Respondent disputes that the Deposit
Claimant is entitled to receive the Deposit; and

(2) specifying the reasons why the Deposit Respondent contends that
the Deposit Claimant is not entitled to receive the Deposit.

(f) If the Deposit Respondent serves a Notice on the Deposit Holder and the

Deposit Claimant under subclause {e), the Deposit Holder may:

\1) obtain legal advice as to the action to be taken by the Depasit Holder;

(2) institute interpleader proceedings in a court; and

3) deduct fram the Deposit the legal cost and expense incurred by the
Deposit Holder in connection with abtaining that legal advice and
those interpleader proceedings.

Each Party:

1) directs the Deposit Holder ta comply; and

(2) releases the Deposit Holder from liability for complying,

with this clause 1.2.

Payment by the Depaosit Holder of the Deposit in accordance with:

1) subclause {d); or

2) interpleader proceedings referred to in subclause (f)(2)

discharges the Deposit Holder from any further liability in respect to the

Deposit.

{i) The failure by a Party to serve a Deposit Holder Notice or a Notice under
subclause (e):

1) does not affect; and

\2) is nat treated as a waiver of,

any right as between the Parties.

) Inthis clause 1.2, a reference to the Deposit includes:

1) any money in addition to the Deposit, paid to the Deposit Halder by
the Buyer in accordance with the Contract; and

2) interest earned on the Depasit or on any other maney specified in
subclause {j){1) invested by the Deposit Holder with a Deposit
Financial Institution.

Deposit - Strata Lot

{a) Subject to clause 1.4, if the Contract relates to the sale of a Proposed
Strata Lot in a proposed Strata Scheme, the Deposit must be paid to and
held by a Legal Practitioner, Real Estate Agent or Settlement Agentin
accardance with the Strata Titles Act until registration of the Strata Plan.

{b) Subject to clause 1.4, on the registration of the Strata Plan in respect to
the proposed Strata Lot, the Deposit is treated as being held in
accardance with clause 1.2.

/
\a

@

=

Deposit - Future Lot Contract

If the Contract is a Future Lot Contract:

{a) dause 1.1{c) does not apply;

(b) clauses 1.2 and 1.3 do nat apply until the condition in clause 13.9(a){1) has
been satisfied;

{c) the Deposit or other amount payable by the Buyer under the Contract
must be:
1) paid by the Seller ta a Deposit Holder specified in the Contract within

2 Business Days after receipt of the payment from the Buyer; and

2) held by the Deposit Holder an trust for the person entitled to receive it

under the Contract or the Sale of Land Act; and

1.5

1.6

1.7

1.8

1.9

1.10

1.1

1.12

«d) the Deposit Holder must comply with the Sale of Land Act.

Notice of non-payment

If the Buyer:

(@) does not pay the Deposit in full as required by the Contract; or

\b) pays the Deposit by cheque and that cheque is dishonoured on
presentation,

the Seller may give the Buyer a Notice requiring the Deposit to be paid or the
cheque to be honoured within 48 haurs of service of the Notice.

Termination for non-payment
@) If a Notice under clause 1.5 is not complied with:
{1) the Buyer is in default; and
(2) the Seller may terminate the Contract by giving notice of termination
ta the Buyer.
(b) Clause 23.1does not apply if clause 1.5 and this clause 1.6 apply.

Terms Contract and other right
Clauses 1.5 and 1.6 do not:

'

@) apply if the Contract is a Terms Contract; or
\b) limit any other right of the Seller.

Direction to Deposit Holder

Subject to clause 1.1, and unless each Party otherwise agrees in writing, a
Party is not entitled to direct the Deposit Holder to pay the Deposit to any
person before the Possession Date.

Investment of Deposit

If requested by the Buyer and permitted by law, the Deposit Holder may pay
the Deposit into an interest bearing trust account with a Depasit Financial
Institution in the name of the Deposit Holder.

Interest on Deposit

‘) Subject to clause 24.8, if the Deposit is invested by the Depasit Halder in

an interest bearing account with a Deposit Financial Institution in

accordance with clause 1.9, the Buyer is entitled to the interest, less:

(1) any fees or charges payable to the Financial Institution in respect to
the lodgment and withdrawal of the Deposit; and

(2) any ather amount required to be deducted by the Financial Institution
under the Income Tax Act.

If the Buyer is entitled to interest on the Deposit, the Buyer is not entitled

to be paid any interest until Settlement unless otherwise specified in the

Contract.

G

Payment of Deposit on Settlement

Subject to clause 24, the Strata Titles Act and the Sale of Land Act, each Party

autharises the Deposit Holder to pay the Deposit to:

@) the Seller at Settlement; or

b) the Seller Representative before Settlement, but only for the purpaose of
enabling Settlement to occur.

Deduction from Deposit

The Seller irrevocably autharises the Deposit Holder ta deduct from the

Deposit befare it is paid to the Seller or the Seller Representative:

[a) the selling fee payable to the Seller Agent; and

b) all proper expenses payable by the Seller to the Seller Agent in connection
with the sale of the Property.

Encumbrance

2.1

2.2

2.3

Noted Encumbrance
The Seller sells the Property free of any Encumbrance except for:
@) a Specified Encumbrance; and

\b) if the Land is a Strata Lot, the interests and notifications specified in
clause10.8.

Benefit of right over Land

If the Land is entitled to the benefit of a right over other land:
(@) that benefit is not an Encumbrance; and

b) the Land is sold and transferred with that benefit.

Rate Encumbrance - Unpaid Rate Outgoing
\a) Subject to subclause (b), if at Settlement the Land is subject to a Rate

Encumbrance which arises from an Unpaid Rate Outgoing:

(1) if the Rate Encumbrance is registered on the Certificate of Title for
the Land, the Seller must provide to the Buyer at Settlement any
discharge, withdrawal ar other document required to remove the Rate
Encumbrance from the Certificate of Title for the Land;

{2) the Seller must arrange for the Unpaid Rate Qutgoing to be paid at
Settlement; and

(3) the Unpaid Rate Outgoing must be appartioned in accordance with
clause 7.
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(b) If at Settlement the Land is subject to a Rate Encumbrance which arises
from an Unpaid Rate Qutgaing but the Rate Encumbrance is not
registered an the Certificate of Title for the Land, then the Seller is not
required to arrange far the Unpaid Rate Outgoing to be paid at
Settlement if:

1) the Seller Representative has, not later than 3 Business Days before
the Settlement Date, provided a written undertaking to the Buyer
Representative to:

(A) deduct from the settlement proceeds due to the Seller or
otherwise hold in trust an amount equal to the amount required
ta pay that Unpaid Rate Outgoing; and

(B) pay that amount to the relevant Autharity immediately following
Settlement; or

the Buyer Representative has, not later than 3 Business Days before

the Settlement Date, provided a written undertaking to the Seller

Representative to:

{A) hald money in trust from the Buyer at Settlement equal to the
amount which is required to pay that Unpaid Rate Outgaing; and

(B) pay to the relevant Autharity immediately following Settlement,
that Unpaid Rate Outgoing.

If subclause (b){1) applies, the Seller is treated as having given an

irrevocable autharity and direction to the Seller Representative:

1) if applicable, to withhald the amount specified in subclause (b){1) at
Settlement; and

(2) to pay the Unpaid Rate Outgoing to the relevant Authority
immediately after Settlement.

If subclause (b){2) applies, the Buyer is treated as having given an

irrevacable autharity and direction to the Buyer Representative to pay the

Unpaid Rate Qutgoing to the relevant Autharity immediately after

Settlement.

2

{c

!

Land sold subject to easement or restrictive covenant

If on the Contract Date:
(a) the Land is subject to an easement or a restrictive covenant which is not a

Specified Encumbrance;

(b) the Land is not vacant land; and
(c) theLand:

1) includes a residence or other principal building which was used for a
purpase befare the Contract Date which use the Buyer would
reasanably be expected to continue after Settlement; or

(2) was being used on the Contract Date for a purpose which the Buyer
would reasonably be expected to continue after Settlement; and

(d) the easement or restrictive covenant daes not unreasonably affect the
use specified in subclause {c){1) or (){2),

the Land is treated as being sold subject to the easement or restrictive

cavenant and the Buyer has no right to terminate the Contract or to defer or

delay Settlement as a result of the easement or restrictive covenant.

Land sold subject to Title Restriction
{a) If:
1) the Land is subject to a Title Restriction, which is not a Specified
Encumbrance;
(2) the Land is vacant land; and
3) the Buyer:
(A) was aware; or
(B) should reasonably have been aware,
of the Title Restrictian ar the effect of the Title Restriction, before the
Contract Date; and
the Title Restriction does not:
(A) unreasaonably affect the proposed use of the Property by the
Buyer; or
(B) materially affect the value of the Property,
the Buyer is treated as having agreed to buy the Property subject to the
Title Restriction and the Buyer has na right to terminate the Contract or
defer or delay Settlement as a result of the Title Restriction.

}:

1) the Land is subject to a Title Restriction, which is not a Specified
Encumbrance;

/2) the Land is not vacant land; and

3) the Land:

(A) includes a residence or other principal building which was used for
a purpose before the Contract Date, which use the Buyer would
reasanably be expected to continue after Settlement; or

(B) was being used on the Contract Date for a purpose which the
Buyer would reasonably be expected to continue after Settlement;
and

the Buyer:

(A) was aware; or

(B) reasanably should have been aware,

of the Title Restriction or the effect of the Title Restriction before the

Contract Date; and

the Title Restriction does not unreasanably affect the use specified in

subclause {b)3),

the Land is treated as having been sold subject to the Title Restriction

and the Buyer has no right to terminate the Contract or defer or delay

Settlement as a result of the Title Restriction.

4

=z

5

2.6

2.7

2.8

Land sold subject to Remediated Site Memarial
a) If:
1) the Land is a Remediated Site;
(2) aRemediated Site Memarial has been lodged against the Certificate
of Title for the Land; and
(3) the Remediated Site Memarial is not a Specified Encumbrance,
subclauses (b) and (c) apply.

(1) the Land is vacant land; and
(2) the Restricted Use related to the Remediated Site Memorial does nat:
{A) unreasonably affect the proposed use of the Property by the
Buyer; or
{B) materially affect the value of the Property,
the Buyer is treated as having agreed to buy the Praperty subject to the
Remediated Site Memarial and the Buyer has na right ta terminate the
Contract or defer or delay Settlement as a result of the Restricted Use or
the Remediated Site Memarial.
o If:
{1) the Land is nat vacant land; and
(2) the Land:
{A) includes a residence ar other principal building which was used for
a purpose before the Contract Date which use the Buyer would
reasonably be expected to continue after Settlement; or
{B) was being used on the Contract Date for a purpose which the
Buyer would reasonably be expected to continue after Settlement;
and
3) the Restricted Use related to the Remediated Site Memarial does not
unreasonably affect the use specified in subclause {c)2),
the Land is treated as having been sald subject to the Remediated Site
Memarial and the Buyer has no right to terminate the Contract or defer or
delay Settlement as a result of the Restricted Use or the Remediated Site
Memorial.

Buyer right to terminate

@) If:

1) the Land is subject to an easement, a restrictive covenant, a
Remediated Site Memorial or a Title Restriction which is not a
Specified Encumbrance; and

(2) the Land is nat treated as being sold subject to the easement,
restrictive covenant, Remediated Site Memarial or Title Restriction in
accardance with clauses 2.4 to 2.6,

the Buyer is entitled at any time up to 3 Business Days before the

Settlement Date to terminate the Contract by giving Notice to the Seller.

If the Buyer fails to exercise the right to terminate within 3 Business Days

befare the Settlement Date in accordance with subclause (a), the Buyer

loses the right ta terminate under the Contract and at general law.

If the Buyer terminates the Contract in accordance with subclause (a):

{1) the Deposit and any other money paid by the Buyer under the
Contract must be promptly repaid to the Buyer;

(2) if the Deposit has been invested by the Depasit Holder in accardance
with clause 1.9, the Buyer is entitled to the interest an the Deposit;

(3) if any other money has been paid to the Deposit Holder by the Buyer,
and invested by the Depasit Holder with a Deposit Financial
Institution, the Buyer is entitled to the interest on that other money;
and

{4) subject to subclauses {c){1) to (c)(3), no Party has any claim or right of
action against the other arising from the termination, except in
respect to any matter which arose before the termination.

b

i

Security Interest

(@) If requested by the Buyer in writing, the Seller must give to the Buyer a
reasonable time before Settlement, all information including accurate
copies of source documents cantemplated by Schedule 1 Part 1of the PPS
Regs sufficient for the Buyer to determine whether the Property Chattels
are subject to a security interest to which the PPSA applies.

b) The Buyer must keep any information and supporting documents provided

by the Seller in accardance with clause 2.8(a) secure and confidential (to

the extent the infarmation is not publically available) and only use that

information to search the PPSR.

If any of the Property Chattels are:

(1) subject to a security interest to which the PPSA applies; and

{2) not property free of the security interest pursuant to Chapter 2 Part
2.5 of the PPSA,

the Seller must:

(3) remove the security interest from the PPSR on ar before the
Settlement Date; or

(4) provide the Buyer a release of the security interest in a form
acceptable to the Buyer (acting reasonably) an or before the
Settlement Date; or

(5) otherwise deal with the security interest by written agreement with
the Buyer.

@)
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Settlement

3.1

3.2

3.3

Preparation of Transfer
The Buyer must arrange for the Transfer to be prepared.

Delivery to Seller

The Buyer must:

(@) sign the Transfer; and

(b) deliver the Transfer to the Seller or the Seller Representative a reasonable
time before the Settlement Date.

Duty

(3) The Buyer must arrange for:

1) Duty to be paid on the Contract; and

2) the Transfer to be Duty Endorsed at Settlement or, if the Duty has
been assessed through Revenue Online, a Certificate of Duty to be
given at Settlement.

(b) Following the delivery of the Transfer to the Seller or the Seller
Representative in accordance with clause 3.2{b), the Seller must within a
reasonable time sign the Transfer pending Settlement.

{c) The Buyer must, on request by the Seller in writing, made not later than
20 Business Days after Settlement, pravide to the Seller:

1) anariginal of the Contract Duty Endorsed; or

12) aphotocapy of the Contract showing an endorsement as specified in
subclause {€){1),

to enable the Seller to arrange for a duplicate of the Contract held by the

Seller to be Duty Endorsed.

(d) If the Buyer:

1) provides to the Seller an ariginal copy of the Contract Duty Endorsed;
and

2) requests the return of the Contract specified in subclause {d){1),

the Seller must, immediately after a duplicate of the Contract held by the

Seller has been Duty Endorsed, return the copy of the Contract to the

Buvyer.

(e) Subject to subclauses (g) to {i), the Buyer may make a request in writing

to the Seller that:

1) the Seller sign the Transfer; and

\2) the Seller Representative return the Transfer to the Buyer
Representative,

without payment by the Buyer of Duty on the Contract, and without the

Transfer being Duty Endarsed, to be held by the Buyer Representative

salely for:

3) payment by the Buyer of Duty on the Contract before Settlement; and

4) the Transfer being Duty Endarsed before and for the purpose of
Settlement.

If Duty has been assessed and will be paid through Revenue Online:

1) the Buyer may make a request in writing to the Seller that the Seller
sign the Transfer; and

2) if that request is made, the Seller must provide a copy of the Transfer
signed by the Seller to the Buyer befare the Settlement Date.

If the Seller provides the Transfer to the Buyer Representative in

accardance with subclause (e) or {f):

1) the Seller must provide the Transfer signed by the Seller to the Buyer
Representative; and

2) the Buyer is treated as having given unconditional undertakings to the
Seller that the Buyer Representative must:

{A) hald the Transfer solely for the purpase of payment of Duty on the
Contract, and for the Transfer to be Duty Endorsed for the
purposes of Settlement; and

(B) promptly following a direction in writing by the Seller or the Seller
Representative, deliver the Transfer ta the Seller or the Seller
Representative whether or not the Transfer has been Duty
Endorsed.

If the Seller or the Seller Representative has provided the Transfer to the

Buyer Representative in accordance with subclauses {e) and {g), the

provision of the Transfer to the Buyer Representative is without prejudice

to any right of the Seller arising from:

1) any claim the Seller has or may have against the Buyer under clause 4
arising from a delay in Settlement; or

2) without affecting subclause {h){1), any default by the Buyer under the
Contract.

{i) If the Buyer Representative:

1) is registered for Revenue Online; and

:2) has elected to have Duty an the Contract assessed and paid through
Revenue Online,

then:

3) the Buyer must advise the Seller or the Seller Representative that the
Buyer Representative has elected to have Duty on the Cantract
assessed and paid through Revenue Online;

4) the Buyer must, within 5 Business Days after the Transaction
Summary is generated, provide a copy of the Transaction Summary to
the Seller or the Seller Representative; and

(5) on Settlement the Buyer must provide to the Seller or the Seller
Representative a copy of the Certificate of Duty.

.

8

=

3.4

3.5

3.6

3.7

3.8

3.9

Place for Settlement

’

(@) If the Contract specifies the time and place for Settlement, Settlement
must take place at the time and place specified.

If the Contract does not specify the time for Settlement, the Buyer must
specify the time for Settlement which must be during normal business
hours on a Business Day.

If the Contract does not specify the place for Settlement, the Buyer must
specify the place for Settlement which must be in the Perth CBD.

b

{e

Completion of Settlement
Each Party must complete Settlement on:
\a) the date for Settlement specified in the Cantract; or
(b) if no date for Settlement is specified in the Contract, the later of:
{1) the Business Day which is 25 Business Days after the Contract Date;
and
if the Contract is subject to a condition which, if not satisfied, will
result in:

{A) termination of the Contract; or

(B) a Party being entitled to terminate the Contract,

the Business Day which is 15 Business Days after the date on which
the last condition is satisfied.

2

Balance of purchase price

(@) The Buyer must on Settlement pay:

{1) tothe Seller; or

(2) ta any other person as the Seller or the Seller Representative has
directed in writing not later than 2 Business Days befare the
Settlement Date,

by 1 or mare bank cheques:

3) the balance of the Purchase Price; and

(4) any ather money payable by the Buyer to the Seller at Settlement,

less any deductians allowed under the Contract.

If there is a registered mortgage on the Land, the Seller must pay, or must

request the Buyer to pay from the balance of the Purchase Price, the

Landgate fee to register a discharge of the mortgage at Settlement.

Faoreign Resident Withholding

\@) This clause 3.7 applies {despite any other provision of the Contract) if:

{1) the market value of the Land is the Threshold Amount or more and
the Seller does nat provide a Clearance Certificate to the Buyer at least
2 Business Days before Settlement; or

(2) for any other reason the Buyer is obliged to pay a Withholding
Amount to the Commissioner.

If this clause 3.7 applies:

(1) the Buyer must deduct the Withholding Amount from the Purchase

Price and pay the Withholding Amount to the Commissioner by no

later than Settlement; or

if the Buyer pravides ta the Seller at Settlement:

‘A) evidence from the Commissioner ar the Australian Taxation Office
that the Withholding Amount has been paid to the Commissioner;
or

(B) awritten undertaking from the Buyer Representative to pay the
Withholding Amaount to the Commissioner immediately following
Settlement; or

{C) any ather evidence relating to the payment of the Withholding
Amount that is acceptable to the Seller,

the Buyer is not required to pay that part of the Purchase Price to the

Seller.

If subclause (b){2){B) applies, the Buyer is treated as having given an

irrevocable authority and direction to the Buyer Representative to pay the

Withholding Amount to the Commissioner immediately following

Settlement.

Any Variation Notice not provided to the Buyer at least 2 Business Days

befare Settlement is to be disregarded for the purpases of determining

the Withholding Amount.

More than 3 Bank Cheques

If the Seller requires the Buyer to provide more than 3 Bank Cheques at
Settlement, the Seller must pay to the Buyer at Settlement the additional
bank fees incurred by the Buyer in order to obtain more than 3 Bank Cheques.

G

G

I

z
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Settlement Cheque dishonoured
If a cheque provided by the Buyer at Settlement is dishonoured on
presentation, the Buyer:
(@) isin default; and
b) remains liable to pay to the Seller the amount of the cheque, together
with interest an that amount at the Prescribed Rate:
(1) from and including the Settlement Date;
{2) to but excluding the date on which the Buyer pays that amount with
interest to the Seller.
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3.10 Seller obligation on Settlement )

3.1

3.12

(a) The Seller must at Settlement give the Buyer:
1) subject to clause 3.1, the Duplicate Certificate of Title for the Land;
(2) the Transfer signed by the Seller;
3) each ather document, including:
(A) any transfer executed by a third party;
(B) every application, declaration and other document, 0
necessary to enable the Buyer to become the registered proprietar of
the Land free of any Encumbrance, ather than:
{i) an Encumbrance specified in clauses 2.1{a) and 2.1{b); and
(i) if applicable, an Encumbrance subject to which the Land is k)
transferred in accordance with clause 2;
(4) all other documentation required to be delivered on Settlement
including:
(A) any discharge or withdrawal of an Encumbrance which is required a0
to be withdrawn or discharged on Settlement; and
{B) subject to subclause {b), the documentation specified in clause
6.10 and 11.2;

b) If:
8

possession of the Property has been given to the Buyer before

If the Buyer or the Buyer Representative fails to comply with subclause (h)

within 10 Business Days before the Settlement Date, the Seller or the

Seller Representative may:

(1) create a Workspace;

(2) invite the Buyer or the Buyer Representative and the relevant
Financial Institutions ta join the Workspace; and

(3) set the time for Settlement on the Settlement Date.

The Parties consent to written communications for the purposes aof

preparing for and facilitating Electranic Settlement being given and

received electronically within the Warkspace but not to any Natice being

given in that manner.

Settlement occurs when the Workspace records that the exchange of

funds or value {if any) between the Financial Institutions in accordance

with the instructions of the Parties has occurred and the definition of

‘Settlement’ in clause 26.1is amended accordingly.

Each Party must do everything reasanably necessary to:

(1) progress the transaction in the Warkspace to Electronic Settlement on
the Settlement Date at the time specified in the Workspace; and

(2) assist the other Party to trace and identify the recipient of any
mistaken payment made under the Electronic Settlement and to
recover the mistaken payment.

Settlement; and m) If Settlement in accordance with subclause (k) has nat occurred by the

\2) the Seller has delivered the documentation specified in clause 6.10 to

the Buyer on or after possession and before Settlement,
the Seller has no obligation to deliver the documentation specified in
clause 6.10 to the Buyer at Settlement.

(c) If the Seller is required to deliver to the Buyer on Settlement a document
as specified in subclause (3){A), (3)(B) or {4){B), the Seller must deliver to
the Buyer a true copy of that document not later than 3 Business Days n
befare the Settlement Date.

{d) If the Seller is unable to transfer the Land to the Buyer free of
Encumbrances, other than an Encumbrance specified in clause 2:

) the Seller is treated as being in default; and
(2) subject to clauses 23 and 24, the Buyer is entitled to exercise every
right of the Buyer arising from that default.

No duplicate Certificate of Title

If a Duplicate Certificate of Title for the Land has not issued in accordance

with Section 488(1)(a) of the Transfer of Land Act, the Seller is not obliged to i
give the Duplicate Certificate of Title for the Land to the Buyer on Settlement

under clause 3.10.

o

Electronic conveyancing p

(a) This clause 3.12 applies if:

) Landgate requires that the Contract is completed by an Electronic
Settlement; @)

(2) the Contract specifies that there will be an Electronic Settlement; ar

3) the Parties agree to an Electronic Settlement.

Acceptance of an invitation to a Workspace by a Party is taken to be

agreement for the purposes of subclause (a)3).

If this clause 3.12 applies:

1) it has priority over any other provision of the Contract to the extent of
any incansistency; and

(2) without limiting subclause {c){1), any provision of the Contract
requiring the physical preparation, signing, delivery or payment of
anything that is dealt with digitally or electronically within or using
the Warkspace is amended accordingly.

(d) Each Party must:
1) be, or engage a Representative whoa is, a Subscriber;

(2) ensure that each other person for whaom that Party is respansible and
who is associated with the transaction is, or engages, a Subscriber;

3) authorise their Representative to act on their behalf in the manner

required by the ECNL; and

conduct the transaction in accordance with the ECNL.

=

b

le

4

s

Closing Time, the Parties must do everything reasanably necessary ta

effect Settlement:

1) as an Electronic Settlement; or

(2) at the option of either Party, exercised by giving Natice to the other
Party to that effect, otherwise than as an Electronic Settlement,

on the next Business Day and time remains of the essence.

A Party is nat in default under the Cantract if:

{1) that Party is prevented from complying with an obligation because
the ather Party or the ather Party’s Financial Institution has not done
something in the Workspace; or

(2) Electranic Settlement fails and does not occur by the Closing Time
because a computer system of Landgate, the Office of State Revenue,
the ELNO or the Reserve Bank of Australia is inoperative for any
reason,

but that Party must comply with that Party’s obligations as soon as the

event referred to in subclause (n){1) or {n)(2) ceases to apply.

No Party may exercise any rights under the Contract or at law to

terminate the Contract during the time that the Workspace is locked for

Electronic Settlement.

Subject to subclause (m), nothing in this clause 3.12 affects the rights of a

Party under the Contract if Settlement does not accur on or befare the

Settlement Date due to the delay or default by the other Party.

Each Party must pay that Party's own fees and charges for using the

ELNO for Electronic Settlement.

In this clause 3.12:

(1) Business Day means any day except:

{A) a Saturday, Sunday or public holiday in Western Australia; or
{B) a public haliday on the same day in both of Victoria and New
South Wales.

(2) ECNL means the Electronic Conveyancing National Law as adopted in

Western Australia by the Electronic Conveyancing Act 2014 [WA);

Electronic Settlement means Settlement and the lodgment of the

documents necessary to recard the Buyer as registered proprietor of

the Land facilitated by the ELNQ;

ELNQ has the meaning set out in the ECNL;

Closing Time means the time the ELNO usually closes for settlement

transactions in Western Australia on the Settlement Date;

(6) Subscriber means a subscriber under the ECNL;

{7) Withdrawal Notice means a Notice given under clause 3.12{e);

(8) Workspace means an ‘Electronic Workspace' as defined in the
participation rules made under the ECNL for the transaction within
the ELNO.

3

4
5

(e) Unless Landgate requires that Settlement must be completed by an
Electronic Settlement, and subject to subclause {g), a Party may elect not 4 Delay in Settlement
to proceed with an Electranic Settlement by giving written Notice to the
other Party. 4.1 Buyerdelay

(f) If a Withdrawal Notice is given, this clause 3.12 ceases to apply and (@) If for any reason not attributable to the Seller, Settlement is not
Settlement is to be effected in accordance with the Contract otherwise completed within 3 Business Days after the Settlement Date, the Buyer
than as an Electronic Settlement. must pay to the Seller at Settlement interest on:

(g) A Withdrawal Natice may not be given later than 5 Business Days befare {1) the balance of the Purchase Price; and

the Settlement Date unless Settlement cannot proceed as an Electronic

Settlement. If a Withdrawal Notice is given less than 5 Business Days b

before the Settlement Date: X

1) the Withdrawal Natice must specify why Settlement cannot proceed
as an Electranic Settlement; and

2) at the written request of either Party, the Settlement Date may be
extended to a date being not more than 5 Business Days after the
date the Withdrawal Notice is given.

(h) The Buyer or the Buyer Representative must:

1) create a Workspace as soan as reasanably practicable;

12) invite the Seller or the Seller Representative and any Financial
Institution involved in the transaction to join the Workspace; and

3) set the time for Settlement an the Settlement Date.

@)
)
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(2) any other money payable at Settlement.
The right of the Seller to interest under this clause 4.1is in addition to the
entitlement of the Seller ta Rent under clause 6.7.

4.2 Seller delay
If for any reason attributable to the Seller, Settlement is not completed within
3 Business Days after the Settlement Date, the Seller must allow to the Buyer
at Settlement, as a deduction from the Purchase Price, compensation equal to
interest on:

the balance of the Purchase Price; and
any other money payable at Settlement.



4.3

4.4

4,5

4.6

Interest or compensation

Interest payable under clause 4.1 and compensation allowable under clause 4.2

is to be calculated:

(@) at the Prescribed Rate; and

(b) from and including the Settlement Date to but excluding the date on
which Settlement occurs,

and is treated as being in full satisfaction of any claim the Party claiming

interest or compensation has against the other Party as a result of the delay

in Settlement.

Seller ready, willing and able

(a) If the Seller is not ready, willing and able to complete Settlement an the
Settlement Date, the Seller is not entitled to interest under clause 4.1
until the Seller:

1) is ready, willing and able to complete Settlement; and

2) has given Natice of that fact to the Buyer.

If a Notice is given in accordance with subclause {a) within 3 Business
Days after the Settlement Date, interest is calculated and payable from
and including the Settlement Date to but excluding the date an which
Settlement accurs.

If a Notice is given in accordance with subclause {a), later than 3 Business
Days after the Settlement Date, interest is calculated and payable from
and including the day an which the Natice is given up to but excluding the
date on which Settlement occurs.

b

\C

Buyer ready, willing and able

{a) If the Buyer is not ready, willing and able to complete Settlement on the
Settlement Date, the Buyer is not entitled to compensation under clause
4.2 until the Buyer:

1) is ready, willing and able to complete Settlement; and

2) has given Notice of that fact to the Seller.

If a Natice is given in accordance with subclause (a) within 3 Business

Days after the Settlement Date, compensation is calculated and payable

from and including the Settlement Date to but excluding the date on

which Settlement occurs.

() If a Notice is given in accordance with subclause (a) later than 3 Business
Days after the Settlement Date, compensation is calculated from and
including the day on which the Natice is given up to but excluding the
date on which Settlement occurs.

=

Dispute - interest or compensation

{a) If:

1) the Interest Party claims that the Interest Default Party is liable to
pay interest or compensation under clauses 4.1 to 4.5; and

2) the Interest Default Party disputes the entitlement of the Interest
Party to the interest or compensatian,

this clause 4.6 will apply.

Subject to subclause (h), and if the Interest Party requires the Interest

Default Party to pay interest or compensation under clauses 4.1to 4.5 at

Settlement, the Interest Party must not later than 2 Business Days before

Settlement serve an Interest Notice on the Interest Default Party setting

out:

) the basis on which the claim for interest or compensation is made;
and

[2) the amount claimed, which may include an amount to be calculated
on a daily basis.

The Interest Default Party must pay the Interest Amount on Settlement

to:

1) the Representative of the Interest Party; or

(2) if the Interest Party has not appointed a Representative, then to the
Representative of the Interest Default Party; or

3) if subclauses {c){1) and (c){2) do not apply, then to the Interest Party,

to be held by the Representative or the Interest Party subject to and for

the purposes specified in this clause.

{d) On the day which is 20 Business Days after Settlement, unless:
) the dispute has been resolved between the Parties; or
(2) court praceedings are Instituted by a Party to determine the dispute,
the Representative who holds the Interest Amount must pay the Interest
Amount to the Interest Party ar, if applicable, the Interest Party may
retain the Interest Amount.

e) If:
1) court proceedings are Instituted by a Party as specified in subclause

{d); or

an agreement is reached between the Interest Party and the Interest

Default Party with regard to the dispute,

the Representative who halds the Interest Amount or, if applicable, the

Interest Party must pay the Interest Amount, as applicable:

3) as determined in accordance with the court proceedings; or

4) in accordance with the agreement between the Parties,

If the Interest Default Party disputes the entitlement of the Interest

Party to interest or compensation under clauses 4.1ta 4.5:

1) that dispute does not affect the obligations of the Parties to proceed
to Settlement; and

12) subject to the obligation of the Interest Default Party to pay the
Interest Amount on Settlement in accardance with this clause, the
Parties must proceed ta Settlement.

/]

\C
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4.7

4.8

\@) Each Party autharises a Representative wha halds the Interest Amount
under this clause to:

) pay; and

(2) otherwise deal with,

the Interest Amount as specified in this clause.

This clause 4.6 daes not affect the right of the Interest Party after
Settlement to claim and, if appropriate, institute proceedings against the
Buyer to recover, an amount of interest or compensation as specified in
clauses 4.1t0 4.5,

h

Restriction on right in case of court proceeding
@) The right of a Party under this clause 4 to interest or compensation ceases
from and including the date on which court praceedings are Instituted by
a Party for:
{1) specific performance of the Contract; or
(2) adeclaration that the Contract:
{A) has been terminated; or
{B) remains valid and enforceable; or
any ather order or declaration to the same or similar effect to an order
or declaration as specified in subclause (a){1) or (a)(2); or
(4) other relief based on the Contract having been terminated.
It is the intention of the Parties that if there is a delay in respect to
Settlement, interest or compensation payable under this clause 4
represents the best estimate as ta the damages sustained arising from
the delay.
If court proceedings are Instituted by a Party in accordance with subclause
(a), nathing in the Contract:

) restricts, limits or prejudices the entitlement of a Party to claim
interest under an Act or by way of damages or compensation; ar

{2) limits or otherwise affects the discretion of the court.
Right not affected

The rights of a Party under this clause 4 do not affect the rights of a Party
under clause 24.

3

b
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5 Inspection

5.1

5.2

Right to inspect

@) Subject to clause 5.2 and subclause {b):

{1) the Buyer is entitled to inspect the Property to check that the Seller
has complied with the Seller's obligations under the Contract; and

(2) the Seller must grant access to the Praperty to enable the Buyer to
inspect the Property for that purpose,

on 1accasion within 5 Business Days before the Possession Date.

If following an inspection under subclause (@) the Buyer identifies items

that require rectification by the Seller under the Contract, the Buyer may

give Notice of those items to the Seller following which:

(1) the Buyer is entitled to inspect the Property to check that the Seller
has rectified those items; and

(2) the Seller must grant access to the Property to enable the Buyer to
inspect the Property for that purpose,

on 1further accasion before the Passession Date.

©) The Buyer may be accompanied by 2 persons on an inspection.

«d) if the Buyer is a corporation, the reference in this clause 5.1and in clause
5.2 to the Buyer means a reference to a director, secretary or officer of the
corparation or any other persan nominated by the corporation.

CA

Time for inspection

[a) Subject to subclause (b), if the Buyer wishes to inspect the Property as
specified in clause 5.1, the Buyer and the Seller must endeavour to agree
the date and time for the inspection.

\b) If the Buyer and the Seller do not reach agreement by 5 Business Days
before the Settlement Date, the Buyer may by not less than 1 Business
Day’s Notice to the Seller or the Seller Agent specify the date and time for
the inspection.

() The inspection must be:

{1) on aBusiness Day; and
(2) atatime between 9.00am and 4.00pm.

d) Where the Buyer serves Notice under subclause (b) which complies with
subclause {c), the Seller must permit the Buyer to inspect the Property at
the time and on the date specified in that Notice.

e) This clause 5.2 applies in respect of each inspection to which the Buyer is
entitled under clause 5.1.

6 Possession and Rent

6.1

Entitlement to possession

@) Subject to clauses 6.2 and 6.3, the Buyer is entitled to possession of the

Praperty an the earlier of:

(1) the date for possession {if any) specified in the Contract; and

(2) Settlement.

Subject to clause 6.3, and without affecting the rights of the Buyer on

possession, if the Property is not sold subject to a Lease:

(1) the Buyer is entitled to vacant possession of the Property; and

(2) the Seller must remove from the Property befare the Possession Date,
all vehicles, rubbish and chattels, other than the Property Chattels.

b
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6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

Early possession

If the Buyer is given possession of the Property befare Settlement:

(@) for a period of less than one month, then clauses 14.6 to 14.9 apply until

Settlement; or

for a period of one manth or longer, then:

1) clauses 14.6 to 14.9 apply until Settlement subject to the Residential
Tenancies Act; and

2) the Parties must comply with the Residential Tenancies Act.

(b

Principal residence - limited occupation right

(@) If immediately before Settlement, the Seller accupies the Property as the
Seller's principal place of residence, the Seller may, subject to clause 6.4,
remain in accupation of the Property until 12 noon on the day immediately
following Settlement.

(b) If subclause (a) applies and the Seller remains in occupation of the
Property in accordance with subclause (a):
1) the Seller must entirely vacate the Property by 12 noon on the day
immediately following Settlement; and
(2) the Buyer is entitled to possession, and the Seller must give to the
Buyer possessian, of the Property at 12 noon on the day immediately
following Settlement.
Damage to Property

If clause 6.3 applies:

(@) the Seller is responsible to the Buyer for damage caused to the Property

between:

) Settlement; and

2) possession of the Property being given to the Buyer under clause 6.3;
and

if damage is caused to the Property between Settlement and possession,

the Seller must pay to the Buyer the cost of repairing the damage

immediately on request by the Buyer.

=

Keys and security devices
(a) Subject to subclauses {b) to (d), the Seller must deliver the Access Device
to the Buyer on the Possession Date.

If clause 6.3 applies, the Seller must, at the time of giving passession of

the Property to the Buyer, deliver to the Buyer the Access Device.

If agreed by the Buyer, the Access Device may be delivered to, and be held

by, the Seller Agent for delivery to the Buyer fallowing Settlement.

If subclause (c) applies, the Seller:

1) must deliver the Access Device to the Seller Agent at a time sufficient
to enable the Seller Agent to comply with subclause (c); and

(2) is treated as having authorised and directed the Seller Agent to
deliver the Access Device to the Buyer in accordance with subclause

i)

b

e

d

Lease Provisions apply

Clauses 6.7 to 6.10 inclusive apply if the Contract provides that the Property is
sold subject to the Lease.

Rent

(a) The Selleris entitled to all Rent up to and including the Possession Date.

(b) The Buyer is entitled to all Rent fram and including the day after the
Possession Date.

Rent paid before Settlement
(@) The Seller must pay to the Buyer at Settlement any Rent:
1) to which the Buyer is entitled under clause 6.7; and
(2) which was paid to the Seller before the Possession Date.

The Seller is not obliged to pay to the Buyer on Settlement any Rent
which was payable by a Tenant under a Lease but is unpaid on the
Passession Date.

Rent received after Settlement

If after Settlement either Party is paid Rent to which the other Party is
entitled, the Party receiving the money must pay the maney to the Party
entitled to it as saon as reasonably possible.

G

General provisions where property leased

If the Property is on the Possession Date subject to a Lease:

the Seller must deliver to the Buyer on the Passession Date:

1) if the Lease is in writing, an original or true copy of the Lease showing

signing by the Parties; and

if the Lease is liable to be assessed for Duty, the original ar a true copy

of the Lease delivered by the Seller to the Buyer under subclause

{a){1), showing that the Lease has been Duty Endorsed; and

if the Lease is an oral lease or tenancy agreement, a written

memorandum setting out all relevant details applicable ta the Lease

which are applicable on the Possession Date; and

a statement which shows:

(A) the Rent payable for the Rent Periad during which the Possession
Date occurs; and

(B) the amount paid by the Tenant before the Passession Date in
respect to the Rent Period specified in subclause {a){4){A); and

any Property Condition Report that has been prepared in respect to

the premises the subject of the Lease; and

’
\a

2

3

=
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U

(6) if the Tenant has provided a Tenant Bond under the Lease, the Tenant

Baond and any interest which has accrued on the Tenant Bond:

{A) by payment of a Bank Cheque in favour of the Buyer for the
amount of the Tenant Band; or

{B) by the provision of documentation which will effect the transfer
of or the Seller's rights in respect to the Tenant Bond to the Buyer;
and

a Natice signed by the Seller or the Seller Representative, addressed

to each Tenant, in a form reasonably determined by the Seller:

{A) in which the Seller notifies the Tenant of the sale of the Property
to the Buyer; and

{B) which directs the Tenant to pay all Rent as from the Possessian
Date to the Buyer or as otherwise directed by the Buyer in writing.

Subject ta clause 6.9, if, on the Possession Date, Rent was due to the

Seller and has nat been paid by the Tenant:

{1) the Buyer assigns to the Seller the unpaid Rent;

(2) the Buyer must immediately on request by the Seller sign:

{A) a deed of assignment of that unpaid Rent in favour of the Seller;
and

{B) anotice to the Tenant of the assignment,

which deed and natice of assignment must be prepared by the Seller

at the expense of the Seller; and

the Seller may institute proceedings against the Tenant for the unpaid

Rent.

If a person has:

(1) guaranteed the obligations of the Tenant under the Lease; and

(2) executed the Lease as a guarantar,

the Seller is, unless the guarantee specifies otherwise, treated as having

assigned to the Buyer the benefit of that guarantee.

If a person has:

(1) guaranteed the obligations of the Tenant under the Lease; and

(2) executed a guarantee document which is not included in the Lease,

the Seller must deliver that guarantee document to the Buyer at the time

specified in subclause (a) and, unless the guarantee document otherwise
specifies, the Seller is treated as having assigned the benefit of the
guarantee to the Buyer.

() If subclause (d) applies and the guarantee document is liable to be
assessed for Duty, the original or a true copy of the guarantee document
delivered by the Seller to the Buyer under subclause {d) must show that
the guarantee document has been Duty Endorsed.

\f) If a guarantee as incorparated in a Lease or guarantee document provides
that the guarantee is not capable of assignment, except with the approval
of the guarantor, the Seller must on request by the Buyer cooperate with
the Buyer in requesting the guarantor to grant approval for the
assignment of the guarantee to the Buyer.

@) Any fee payable to a guarantor in relation to an assignment referred to in
subclause {f) must be paid by the Buyer.

S
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Outgoing

71

7.2

7.3

7.4

Seller and Buyer obligation

Subject to this clause 7:

@) the Seller must pay each Outgoing payable up to and including the
Possession Date; and

b) the Buyer must pay each Outgoing payable from and including the day
after the Possession Date.

Apportionment

Subject to this clause 7 an Outgoing must be apportioned under clause 7.1 and
any amount payable by one Party to the other must be paid:

[a) at Settlement; or

\b) if the Contract is a Terms Contract, on the Possession Date; or

) atalatertime agreed by the Parties in writing.

Buyer not liable for Land Tax

The Buyer is not liable to pay any amount on account of Land Tax if the
Property is at the Possession Date a residence which is capable of being used
as a residence and far no other purpose.

Settlement Date 30 June
a) If:
(1) the Settlement Date is before or on 30 June; and
(2) Settlement does not occur before 5 pm on 30 June for a reason
attributable to the Buyer,
the Buyer must pay to the Seller any Land Tax assessed in respect to the
Land as at midnight on 30 June calculated as if the Land is the only land
owned by the Seller.
b) If:
(1) the Settlement Date is before or on 30 June;
(2) aseparate Certificate of Title for the Land has been issued before 1
June;
(3) the Seller has given a Notice to the Buyer not later than 15 Business
Days before the Settlement Date, that:
{A) the Seller is the registered praprietor of land other than the Land;
and
{B) the Land and that other land are liable to Land Tax; and
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7.5

7.6

7.7

4) Settlement does nat occur before 5:00pm on 30 June for a reason
attributable to the Buyer,

the Buyer must pay to the Seller at Settlement the Land Tax assessed in

respect to the Land for the Financial Year which commences on 1july

following the date specified in subclause (b){1).

Subject to subclause (d):

1) the Notice as specified in subclause {b)3) may, subject to the Contract
Date being before 1)une, be incarparated in the Contract; and

(2) if the Notice is incorporated in the Contract in accordance with
subclause {c){1), that Notice is treated as having been given in
accordance with subclause {(b)(3).

Subclause {c) does not apply unless befare 1june:

1) a separate Certificate of Title for the Land has issued; and

2) the Buyer has been given Notice by the Seller of the issue of that
separate Certificate of Title for the Land.

Land Tax - Subdivided Land

{a) If on the Possession Date:

) the Property is not a residence as described in clause 7.3; and

(2) the Land is the subject of a subdivision after the commencement of
the Financial Year in which the Possession Date occurs,

Land Tax will be apportioned as specified in subclause (b).

If subclause (a) applies, Land Tax is apportioned and payable as an

Outgoing in accordance with clauses 7.1 and 7.2 on the basis that the Land

Tax payable in respect to the Land is:

) the same proportion as the area of the Land bears to the total area of
the Subdivision Land; and

(2) the Subdivision Land is the anly land owned by the Seller.

z
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Land Tax general

(a) If clause 7.3 applies, the Seller must pay all Land Tax assessed in respect

to the Property.

Except as provided in clause 7.3, and subject to clauses 7.4 and 7.5, Land

Tax must be apportioned:

1) as an Outgoing and paid as provided in clauses 7.1and 7.2; and

2) otherwise on the basis that the Land is the only land owned by the
Seller.

b

Future Rate Outgoing

(a) If at Settlement the Land will be subject to a Future Rate Outgoing:

1) the Seller must pracure the Seller Representative to, not later than 3
Business Days before the Settlement Date, provide a written
undertaking to the Buyer Representative that at Settlement, the
Seller Representative will:

(A) hald in trust an amount, which must be specified in that
undertaking, sufficient to pay the proportion of the Future Rate
Outgaing which is payable by the Seller; and

(B) immediately after the assessment of the Future Rate Outgoing,
pay the Seller's propartion of the Future Rate Outgaing to the
relevant Authority; and

2) the Buyer must procure the Buyer Representative to, not |ater than 3
Business Days befare the Settlement Date, pravide a written
undertaking to the Seller Representative that at Settlement, the
Buyer Representative will:

(A) hald in trust an amount specified by the Buyer Representative in
that undertaking, which is sufficient to pay the proportion of the
Future Rate Assessment payable by the Buyer; and

(B) immediately after the assessment of the Future Rate Outgoing,
pay the Buyer's proportion of the Future Rate Outgoing to the
relevant Authority.

(b) If there is a dispute as to the amount to be held by the Seller
Representative and the Buyer Representative in accordance with
subclause (a), that dispute must be determined by the Seller Agent.

() If there is no Seller Agent, the amount to be held by the Seller

Representative and the Buyer Representative must be determined by a

Real Estate Agent appointed by the Buyer.

If the dispute is determined by the Seller Agent or a Real Estate Agent:

1) the Seller Agent or the Real Estate Agent must act as an expert and
not as an arbitratar;

(2) the determination of the Seller Agent or the Real Estate Agent is final
and binding on the Seller and the Buyer; and

3) if any cost is payable to the Seller Agent ar a Real Estate Agent for
determining a dispute, as specified in subclause {b) and {c), that cost
must be paid by the Buyer and the Seller in equal shares.

(e) If subclause (a)\1) applies, the Seller is treated as having given to the
Seller Representative an irrevocable autharity and direction to hold and
apply the relevant money in the manner specified in subclause {a){1).

{f) If subclause (a)(2) applies, the Buyer is treated as having given to the
Buyer Representative an irrevocable authority and direction to hald and
apply the relevant money in the manner specified in subclause {a)2).

)

8 Risk
8.1

8.2

8.3

8.4

8.5

8.6

8.7

8.8

Passing of risk

Despite any rule of law or equity to the contrary, risk relating to the Property
passes fram the Seller to the Buyer at the time when the:

(@) Purchase Price is paid in full; or

b) Settlement occurs; or

() Buyer is given passession of the Praperty;

whichever first occurs.

Damage or destruction

(@) If the Property includes a building ar other improvement which is:
(1) destroyed; or
(2) partially damaged,
befare Settlement, subclause (b) applies.

b) If:
{1) the building is a residence and is made substantially uninhabitable; ar
{2) in any other case, a building or other improvement is made

substantially unusable for the current use as at the Contract Date;

clauses 8.3 to 8.7 apply.

Notice of damage or destruction

The Seller must, immediately following the damage or destruction referred to

in clause 8.2, give Natice to the Buyer specifying:

(@) full particulars of the damage or destruction;

b) that the Buyer may, within 15 Business Days of service of the Notice,
terminate the Contract; and

c) thatitis desirable for the Buyer to obtain legal advice following service of
the Naotice.

Right of Buyer to terminate

The Buyer may, within 15 Business Days of the service of Notice under clause
8.3, give Natice to the Seller that the Buyer has elected to terminate the
Contract.

Right of Seller to terminate

i

(@) clause 8.2 applies;

b) the Seller has insured the building or improvement specified in clause 8.2
against damage ar destruction;

) the Seller within 5 Business Days after the damage or destruction

specified in clause 8.2, notifies the insurer of a claim for the loss arising

from the damage or destruction;

the Seller in notifying the claim in accordance with subclause (c), makes a

request to the insurer that the insurer make a cash payment to the Seller

in respect to the loss; and

the insurer has not within 10 Business Days after notification or the

ladgment of the claim by the Seller, whichever is the later, agreed in

writing to provide a cash payment ta the Seller to compensate the Seller

for the loss,

the Seller may within 15 Business Days of the service of the Notice in

accardance with clause 8.3, by Notice ta the Buyer or the Buyer

Representative, terminate the Contract.

=

=

Termination

If:

\a) the Buyer gives a Notice to the Seller in accardance with clause 8.4; or

b) the Seller gives a Notice to the Buyer in accordance with clause 8.5,

then

) subject to subclauses {d) to {g), the Contract is terminated as from and
including the date of service of that Notice;

«d) the Deposit, and any other maoney paid by the Buyer under the Contract,

must be promptly repaid to the Buyer;

if the Depasit has been invested by the Deposit Holder in accordance with

clause 1.9, the Buyer is entitled to the interest on the Deposit;

) if any other money has been paid to the Deposit Holder by the Buyer, and

invested by the Deposit Holder with a Depasit Financial Institution, the

Buyer is entitled to the interest on that other money; and

subject to subclauses {d) to {f), na Party has any claim or right of action

against the other arising from the termination, except in respect to any

matter which arase before the termination.

G

g

Right of Buyer to proceed

If the Buyer, within 15 Business Days of the service of Notice under clause 8.3:

[a) gives Notice to the Seller that the Buyer intends to proceed with the
Contract; or

b) daes not give a Notice under subclause {a) or clause 8.4,

the Contract will, unless the Seller has given a Notice to the Buyer in

accardance with clause 8.5, remain valid and enfarceable, but clause 8.8 and

8.9 apply.

Reduction of Purchase Price

If clause 8.7 applies:
(@) the Purchase Price is reduced by the amount of the reduction in value of
the Property following the damage or destruction;
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8.9

(b) the amount of the reduction of the Purchase Price is, subject to this
clause 8.8, the amount which is agreed in writing between the Seller and
the Buyer within 30 Business Days of the date of service of the Notice
under clause 8.3;
if the reduction of the Purchase Price is not agreed in writing between the
Seller and the Buyer, the amount of the reduction of the Purchase Price
must, subject to subclause {d), be determined by arbitration in accordance
with clause 25.1; and
d) evenif:

1) the period specified in subclause (b) has expired; and

\2) arbitration proceedings have commenced under subclause {c),

the Buyer and the Seller may at any time agree in writing the amount of

the reduction of the Purchase Price.

o)

Variation of Settlement Date

If the Contract proceeds in accordance with clause 8.7 the Settlement Date is
the date which is 10 Business Days after the amount of the reduction of the
Purchase Price has been:If the Property is on the Possession Date subject to a
Lease:

{a) agreed between the Buyer and the Seller; or

(b) determined by arbitration.

9 Seller Representation and Warranty

9.1

9.2

a3

As at Contract Date and Possession Date

Except to the extent disclosed in writing by the Seller to the Buyer before the

Contract Date, or as otherwise specified in the Contract, the Seller represents

and warrants to the Buyer an the Contract Date (and is taken to repeat those

representations and warranties at the Possession Date) that:

(a) the Seller does not know of:

1) any demand, order, requisition or requirement relating to the Property
which:

{A) has been made by an Authority and remains current; or

(B) which an Autharity proposes to make;

any proposal by an Autharity:

(A) for the realignment, widening or alteration of the level of any road
adjaining the Land; and

(B) which would be likely to materially affect the Land or the use of it;

3) any obligation to pay money to an Authority in respect of:

(A) work performed ar to be performed; or
(B) expenses incurred or to be incurred, by an Authority in relation to
the Land;

\4) exceptin relation to a Strata Lat, any sewer, drain, pipe, cable or ather
installation passing thraugh the Land to provide services to ather
land;

\5) any obligation to:

(A) construct or repair; or

(B) contribute towards the cost of construction or repair of,

a dividing fence between the Land and any adjoining land whether

arising under the Dividing Fences Act 1967ar otherwise; or

any encroachment on the Land by a building or ather structure on

adjoining land;

(b) no building or other structure on the Land encroaches on adjoining land;

() as far as the Seller is aware, each dividing fence and wall is on the
boundary of the Land;

(d) the Seller:

1) has good title to the Property Chattels; and
(2) is, ar will be the sole owner of the Property Chattels;

(e) except as atherwise specified in the Contract, the Property Chattels will be
free of any Encumbrance;

{f) subject to clause 6.1(b), the Property will be in the same state and
candition it was in immediately befare the Contract Date; and

{g) as far as the Seller is aware:

1) no person has any right arising from adverse possession;

2) no public right of way ar easement has been acquired by enjoyment aor
use; and

3) no mining lease or licence has been issued under any Act, in respect to
the Land.

2

6

Contract Date
Except as otherwise disclosed in writing by the Seller to the Buyer befare the
Contract Date, the Seller represents and warrants to the Buyer on the
Contract Date that:
(@) the Seller:

) has not received a notice of resumption of; and

2) daes not know of any intention to resume, the Land by an Authority;

and

(b) the use of the Praperty is lawful,

Breach or non-satisfaction of warranty

{a) If the Selleris in breach of a warranty in clause 9.1, 9.2 or 10.2, unless the
Parties otherwise agree, the Buyer has no right to terminate the Contract
or defer or delay Settlement or withhold any part of the Purchase Price,
unless the breach unreasonably affects the proposed use of the Property
by the Buyer or materially affects the value of the Property.

(b) Subclause {a) does nat limit any rights of a Party arising at law, including
any rights referred to in clause 10.3(b).

10 Strata title

10.1

10.2

When this clause applies
This clause 10 applies if the Land is a Strata Lot.

Representation and Warranty

Except to the extent disclosed in writing by the Seller to the Buyer before the
Contract Date, or as otherwise specified in the Contract, the Seller represents
and warrants to the Buyer on the Contract Date (and is taken to repeat thase
representations and warranties at the Possession Date) that:

(@) the Seller has paid:

(1) each Strata Contribution levied by the Strata Company in respect of
the Strata Lot except for any Strata Contribution which is to be
apportioned under clause 7.2 or 10.6;

(2) all ather money due to the Strata Company in consideration of any
right or privilege granted by the Strata Company in respect of the
Strata Lot;

(3) all money due to the Strata Company for:

{A) work carried out by the Strata Company in relation to the Strata

Lot; or

(B) the provision by the Strata Company of an amenity or service ta
the Strata Lot or to the proprietar or accupier of the Strata Lot;

any other money due by the Seller to the Strata Company; and

all interest due to the Strata Company an the maney specified in

subclauses {a){1), (a){2), {a)3) and {a){4);

(b) no administrator of the Strata Company has been appointed;

() except for anything:

{1) apparent on an inspection of the Strata Lot and the parcel of which it
forms part; or

(2) registered or recorded on the Strata Plan; or

(3) specified in the Strata Company by-laws,

the Seller does not know of anything which will materially affect the

Buyer's use or enjoyment of the Strata Lot or of the common property

comprised in the Strata Scheme;

the Seller does not know of any proposal ar application to terminate the

Strata Scheme;

the Seller does nat know of any current, proposed or pending proceeding

or application in relation to the:

(1) Strata Scheme;

(2) Strata Company; or

(3) Strata Lot,

in a court or tribunal;

the Seller does not know of any judgment or order of the State

Administrative Tribunal, a court, or the Strata Title Referee in respect to

the:

{1) Strata Company;

(2) Strata Scheme; or

{3) Strata Lot,

which has not been satisfied or complied with;

(@) other than changes recorded an the Strata Plan, no change to the Strata

Company by-laws has been:

(1) voted an by the Strata Company; or

(2) ordered by a court or tribunal;

h) no money is owing to the Strata Company far wark carried out by the

Strata Company in relation to the Strata Laot;

{i) the Seller does not know of any change which:

{1) has been made; or

{2) is proposed,

to the by-laws of the Strata Company other than changes recorded on the

Strata Plan;

the Seller does not know of any action taken or any proposal to:

{1) vary the schedule of unit entitlement recorded on the Strata Plan;

(2) grant, vary or surrender any easement or restrictive covenant
affecting the Strata Lot or any ather part of the parcel;

{3) transfer, lease, licence or resume any part of the Strata Lat or the
common property;

(4) take a lease of land outside the parcel;

(5) abtain, vary or surrender a lease of land outside the parcel; or

{6) obtain an expenditure approval under section 47(3) of the Strata Titles
Act;

the Seller does not know of any proposal by the Strata Company to pass

any resolution which will:

(1) adversely affect the use and enjoyment by the Buyer of the Strata Lot
ar of the commaon property; or

{2) increase any Outgoing in respect to the Strata Lot;

) the information disclosed in the Strata Regulations Form 28 provided ta
the Buyer by or an behalf of the Seller is correct; and

m) the Seller does not know of any fact or circumstance which may result in:

(1) proceedings in the State Administrative Tribunal; or

(2) proceedings before a court,

being instituted against the registered proprietor of the Strata Lot in

respect to any matter relating to:

4
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10.3

10.4

10.5

10.6

3) the common property;

4) the Strata Lot; or

\5) any action or liability arising under, or referred to in, section 33 of the
Strata Titles Act.

Indemnity by Seller and right of Buyer

Except for a matter in respect to which the Buyer has agreed in writing to

be bound, the Seller indemnifies and agrees to indemnify the Buyer

against any Loss the Buyer may suffer or incur as a result of a breach by

the Seller of a representation ar warranty in clause 10.2:

) asthe registered proprietar of the Strata Lot; and

(2) which arises from a fact or circumstance which occurs before the
Possession Date.

The right of the Buyer to terminate the Contract under Part V of the

Strata Titles Act:

1) daes not affect; and

12) isin addition to,

every other right of the Buyer arising from the default of the Seller under

the Contract.

/
\d

CA

Voting

0n and from the Contract Date until the Buyer becomes registered as the

proprietor of the Strata Lot:

(a) the Seller must:

) immediately notify the Buyer if the Seller becomes aware of any
proposal for members of the Strata Company to vote on a resolution
in respect to the Strata Company; and

(2) provide a copy of the proposed resolution to the Buyer;

{b) the Seller must, if required by the Buyer by Natice, vate in the manner

directed by the Buyer in respect to any resolution propased to be passed

by the members of the Strata Company;

if a section 47.3) Strata Notice is given to each proprietor in the Strata

Scheme:

) the Seller must immediately give Notice to the Buyer of:

(A) the Section 47(3) Strata Notice;

(B) the date of service of the Section 473) Strata Notice; and attach
to the Naotice from the Seller a copy of the Section 473) Strata
Natice;

\2) the Buyer may, following the service of the Notice under subclause
(0){1), serve a Natice on the Seller directing the Seller to notify the
council of the Strata Company that the Seller objects to the
expenditure specified in the Section 47(3) Strata Notice; and

3) if the Buyer gives a Notice to the Seller in accordance with subclause
(0){2), the Seller must immediately notify the council of the Strata
Company that the Seller objects to the expenditure specified in the
Section 473) Strata Notice;

the Seller must not, and must ensure that any mortgagee of the Strata

Lot does not, without the prior approval in writing of the Buyer:

1) propose; or

2) vote in favour of,

any resolution of the Strata Company; and

the Seller must ensure that any mortgagee of the Strata Lot does nat,

without the prior approval in writing of the Buyer, vote in favour of any

proposed expenditure referred to in a Section 47(3) Strata Notice.

-
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Strata company application

{a) Subject to subclause (b), the Seller authorises the Buyer and the
Representative of the Buyer to make application to the Strata Company in
respect to the:

1) information;

(2) dacuments ta be inspected; and

3) certificates,

specified in Section 43 of the Strata Titles Act.

Subject to the Strata Company requiring payment, the Buyer must pay to
the Strata Company the fee prescribed by the Strata Regulations in
connection with any application made in accordance with subclause (a).

C

Apportionment of Strata Special Contribution

{a) This clause 10.6 applies if, on or before the Settlement Date, the Strata

Company has levied a Strata Special Contribution in respect to the Strata

Lot.

If an instalment of a Strata Special Contribution is payable in a Financial

Year before the Financial Year in which the Settlement Date occurs, the

Seller must pay that instalment.

) If

1) the whole of the Strata Special Contribution; or

2) aninstalment of the Strata Special Contribution, is payable in the
Financial Year in which the Settlement Date occurs,

the whole of the Strata Special Contribution or that instalment of the

Strata Special Contribution will be apportioned between the Seller and the

Buyer as if the Strata Special Contribution is an Outgoing for the purposes

of clauses 7.1and 7.2.

if any instalment of the Strata Special Contribution is payablein a

Financial Year after the Financial Year in which the Settlement Date

occurs, the Buyer must pay that instalment; and

\
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10.7

10.8

’

e) if after the Settlement Date and in a Financial Year in which the

Settlement Date occurs, a Strata Special Contribution is levied:

1) there will be no adjustment of that Strata Special Contribution; and

(2) the Buyer must pay the Special Strata Contribution applicable to the
Strata Lot.

Property included
(@) The Property includes:
() the share of the Seller in the comman property comprised in the
Strata Plan; and
{2) the benefit of any lease, licence, right or special privilege in respect to
the comman property and which is granted to the proprietor of the
Strata Lot and which attaches to the Strata Lot.

The Property is sold subject ta every lease, licence, right or special
privilege granted to a third party in respect of the comman property.

b

Interests notified

Without affecting any other pravision of this clause 10, the Seller sells the
Land subject to the interests registered and notifications recorded on the
Strata Plan on the Contract Date.

Electricity/Underground Power

1.1

1.2

1.3

1.4

1.5

11.6

Land not connected to electricity supply

If before the Contract Date the Land has not been connected to the electricity
supply the Buyer is responsible at the Buyer's expense for the connection of
the Land to the electricity supply.

Electricity Scheme Agreement

\a) This clause 11.2 applies if, on the Contract Date:

{1) the Property has been connected to the electricity supply under the
Electricity Extension Scheme; and

{2) the Seller is a party to the Electricity Scheme Agreement in relation to
the Property.

The Seller must, a reasonable time before the Settlement Date, arrange

for Western Power to prepare and deliver to the Buyer the standard form

Western Power documentation under which:

{1) the Selleris released from obligation under the Electricity Scheme
Agreement; and

(2) the Buyer becomes liable for all obligations under the Electricity
Scheme Agreement.

\©) The documentation specified in subclause {b) must be executed as

appropriate by the Seller and the Buyer not later than 3 Business Days

befare the Settlement Date.

The Seller must, before Settlement, pay to Western Power each:

1) capital contribution; and

(2) electricity supply and other charge,

payable ta Western Power under the Electricity Scheme Agreement up to

the Settlement Date and provide evidence to the Buyer at Settlement of

compliance with this subclause {d).

The Seller, if entitled to a refund of part or all of the capital contributions

paid under the Electricity Scheme Agreement waives absolutely all right

ta receive a refund of any capital contribution which may become payable
by Western Power in the future.

) If there is any refund of any capital contribution paid to Western Power
under the Electricity Scheme Agreement that refund of capital
contribution belangs absolutely to the Buyer.

@) The Seller must deliver the documentation specified in subclauses (b) and

{c) to the Buyer on Settlement.

Immediately fallowing Settlement the Buyer must lodge the

documentation specified in subclauses (b) and (c) with Western Power.

G

E

\e

h

Cost of Electricity Scheme Agreement documentation

The Seller must pay all legal and other costs incurred in preparing the
documentation specified in clause 11.2.

Underground power

If befare the Contract Date an Authority has determined that underground

power will be installed or, underground power has been installed:

[a) in the area within which the Land is situated; and

b) the Land is required to be, or has been connected to the underground
power supply,

clauses 11.5 and 11.6 apply.

Underground power rate payable by Buyer

Ify

[a) clause 11.4 applies; and

b) the Authority has not before the Contract Date prescribed:
(1) an Underground Power Rate; and

(2) the manner in which the Underground Power Rate must be paid, the
Buyer must pay the Underground Power Rate.
Underground power rate payable by Seller
If:
(a) clause 11.4 applies; and
b) the Authority has befare the Contract Date prescribed:
(1) an Underground Power Rate; and
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2) the manner of payment of the Underground Power Rate,

the Seller must:

3) befare Settlement pay the Underground Power Rate ta the Autharity

and provide proof of payment before or at Settlement; or

on Settlement:

(A) pay the Underground Power Rate to the Buyer on the basis that
the Buyer must pay the Underground Power Rate to the
Autharity; or

(B) secure payment of the Underground Power Rate in a manner
acceptable to the Buyer.

4

12 Sewer/Septic Tank

13

12.1

12.3

Property connected
(@) If on the Contract Date:
1) the Land is connected to a Water Corporation sewer; but
(2) any amount remains unpaid or becomes payable after Settlement for
that cannection {whether under a Water Corporation loan agreement
or otherwise),
the Seller must pay that amount:
3) tothe Water Corparation before Settlement and provide evidence of
payment to the Buyer at Settlement; or
4) to the Buyer at Settlement,

(b) If the amount as specified in subclause (a) is paid to the Buyer at
Settlement, the Buyer must pay that amount to the Water Caorparation
immediately following Settlement.

{c) If the amount as specified in subclause (@) is paid to the Buyer
Representative at Settlement:

1) the Buyer Representative must pay that amount to the Water
Carporation immediately following Settlement; and

(2) the Buyer irrevocably autharises and directs the Buyer Representative
to pay the relevant amount ta the Water Corporation in accordance
with subclause {)(1).

Land not connected

If on the Caontract Date:

(a) the Land is not connected to a Water Corporation sewer; and

{b) whether or not the Water Corparation has issued a notice requiring the
Land to be connected to a Water Corporation sewer,

the Buyer is solely responsible for the connection of the Land to a Water

Corporation sewer.

Decommissioning of Septic Tank

If on the Contract Date:

{a) there is a septic tank on the Land; and

{b) the septic tank has not been decormmissioned,

the Buyer is solely responsible for decommissioning the septic tank.

Subdivision

13.1

13.2

13.3

When this clause applies

{a) Subject to subclause (b), this clause 13 applies only if the Land is not a Lot
on the Contract Date.

(b) If the Land is a Proposed Strata Lot only clauses 13.6, 13.7, 13.8 and 13.10
apply unless the Contract is also a Future Lot Contract, in which case
clause 13.9 also applies.

Contract conditional

{a) The Contract is conditional on:

1) an application for the subdivision of the Subdivision Lot from the
QOriginal Land being lodged with the Planning Commission within 3
months after the Contract Date; and
the Planning Commission granting approval for the subdivision of the
Subdivision Lot from the Original Land within 6 manths after the
Contract Date, or any langer period as specified in:

{A) the Contract;

(B) asubsequent agreement in writing between the Parties.

(b) Subject to clause 13.5, if the Planning Commission grants approval for
subdivision subject to a condition, the Planning Commission will be
treated as having granted approval for subdivision for the purposes of
subclause {3)(2).

() If a condition specified in subclause {a) is not satisfied, the Contract
terminates:

1) atmidnight on the date when the relevant periad in subclause {a)

expires; and

\2) without the requirement for either Party ta give to the other a Notice

of Termination.

2

Further condition for subdivision
{a) The Contract is also conditional on:

1) the Planning Commission endorsing approval on a Subdivision Plan
within 12 months after approval for subdivision by the Planning
Commission; and

\2) the Subdivision Plan being In Order for Dealing within 3 months after
the date of endorsement of approval by the Planning Commission in
accordance with subclause {a){1).

13.4

13.5

13.6

13.7

(b) Each period specified in subclause {a) is, if applicable, extended as
specified in:

{1) the Contract; or

{2) asubsequent agreement in writing between the Parties.

If the conditions specified in subclause (a) are not satisfied:

(1) either Party may at any time prior to the relevant candition being
satisfied, elect by Natice to the ather Party to terminate the Contract;
and

if Notice terminating the Contract has been given under subclause
{){1), the Contract terminates on the date of service of the Natice.

&

2

Application and Subdivision Plan

@) The Seller must, if the Seller has not already done so, lodge an application

with the Planning Commission for the subdivision of the Subdivision Lot

from the Original Land, within 15 Business Days after the Cantract Date.

Following the lodgment af the application in accardance with subclause

(a), the Seller must use reasonable endeavours to:

{1) abtain the approval of the Planning Commission to the subdivision of

the Subdivision Lot from the Qriginal Land; and

subject to the approval of the Planning Commission to the

subdivisian, arrange for preparation of a Subdivision Plan including

the Subdivision Lot, and for the Subdivision Plan to be:

{A) lodged at Landgate; and

{B) endorsed as In Order for Dealing, as soon as practicable.

Following the determination of the application for subdivision by the

Planning Commission, the Seller must, within 10 Business Days after:

(1) the approval of the Planning Commission for subdivision; or

(2) the refusal of the Planning Commission to grant approval for
subdivision,

give Natice to the Buyer of the determination of the Planning Commission

and provide a copy of the determination of the Planning Commission to

the Buyer.

The Seller must also on request by the Buyer:

(1) advise the Buyer of progress relating to the application to the
Planning Commission for subdivision; and

{2) provide to the Buyer a copy of the determination of the Planning
Commission in respect to an application for subdivision unless the
Seller has already done so.

E

2

@

I

Unacceptable condition or requirement imposed by Planning

Commission

\@) If the Planning Commission grants approval for the subdivision of the Lot
from the Original Land subject to a condition or requirement which either
the Seller or the Buyer, acting reasonably:

(1) is unwilling to comply with; or

{2) considers ta be prejudicial,

the Party who:

{A) would be bound to comply with the condition or requirement; or
{B) is prejudiced by the condition or requirement,

may within 15 Business Days of being natified of the condition or

requirement, elect by Notice to the other Party to terminate the Contract.

\b) If Notice terminating the Contract has been given under subclause (), the
Contract terminates an the date of service of the Notice.

(©) The reference in subclause (a) to a condition or requirement of the
Planning Commission includes a condition or requirement imposed by the
Planning Commission that is subject ta the satisfaction of a condition or
requirement of an Authority other than the Planning Commission and:

{1) subclause (a) applies to the condition or requirement imposed by the

ather Authority;

the Seller must use reasonable endeavours to obtain the approval of

the other Autharity; and

if the other Authority imposes a condition or requirement, the Seller

must within 10 Business Days of being notified of the condition or

requirement:

{A) give Natice to the Buyer of the condition or requirement of the
ather Authority; and

{B) provide a copy of the condition or requirement to the Buyer.

(d) The Seller must on request by the Buyer:

(1) advise the Buyer of progress relating to the satisfaction of a condition
or requirement imposed by the Planning Commission or the other
Authority; and

{2) provide to the Buyer a copy of the condition or requirement of the
Planning Commission ar the other Autharity unless the Seller has
already done so.

2

3

Proposed Strata Lot

If the Subdivision Lot is a Proposed Strata Lot, the Seller must use best
endeavours to arrange for the Subdivision Plan, being a Strata Plan, to be
registered at Landgate within the period specified or referred tao in Section
70{4) of the Strata Titles Act.

Strata Lot - obligation to canstruct development

If the Contract includes an obligation for the Seller to construct a building or
other improvement in connection with the sale of a Proposed Strata Lot to
the Buyer, the Seller must as saon as practicable:
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13.8

&

Ci

undertake the construction of the building or improvement:

1) in a proper and workmanlike manner; and

\2) in accordance with any plans or specifications which are attached to,
or incorporated in, the Contract; and

if on the Contract Date construction has not commenced:

1) commence construction after the Contract Date or on any date
specified in the Contract; and

2) following commencement of construction, cause:
{A) construction to proceed; and
(B) the construction of the building or other improvement to be
completed.

Issue of title - Settlement Date

@)

Ci

As saon as practicable after the Subdivision Plan is In Order for Dealing,

the Seller must:

1) apply for, and arrange for the issue of, a separate Certificate of Title
for the Subdivision Lot; and

(2) notify the Buyer in writing, as soon as practicable after a separate
Certificate of Title has been issued for the Subdivision Lot.

Unless atherwise provided in the Contract, the Settlement Date is the

date which is:

) 15 Business Days after the Seller natifies the Buyer that a separate
Certificate of Title has issued for the Subdivision Lot; aor
2) if:
(A) the Buyer is aware that a separate Certificate of Title has been
issued for the Lot; and
(B) the Buyer has natified the Seller that the Buyer is aware that a
separate Certificate of Title has issued for the Lot,
15 Business Days after the Buyer has so notified the Seller.

13.9 Future Lot Contract

13.10

@)

()

a]

If the Contract is a Future Lot Contract:

1) the Contract is conditional an the Seller being entitled to become the

proprietor of the Subdivision Lot or Proposed Strata Lot within the

period referred to in Section 13B of the Sale of Land Act; and

the Seller must comply with the Sale of Land Act including:

(A) providing the required statutory warning (Section 13C of the Sale
of Land Act);

(B) using reasonable endeavaurs to obtain approvals and lodge plans,
and giving infarmation to the Buyer (Section 13C of the Sale of
Land Act); and

{Q) natifying the Buyer within 10 Business Days of the condition in
clause 13.9(a) 1) being satisfied {Section 13H of the Sale of Land
Act).

If the Contract is terminated by the Buyer as a result of the condition in

clause 13.9/a){1) not being satisfied or under the Sale of Land Act, clause

13.10 applies.

This clause 13.9 and the Sale of Land Act have priarity over any other

provision of the Contract to the extent of any inconsistency.

2

Consequences of termination of Contract
If the Contract terminates:

(@) under clause 13.2(c);

(b) under clause 13.3{c);

{c) under clause 13.5{b);

(d) as aresult of the a Strata Plan not being registered at Landgate in
accordance with clause 13.6; or

(e) as a result of the condition in clause 13.9a){1) not being satisfied or under
the Sale of Land Act,

then:

{f) the Deposit and any other maney paid by the Buyer under the Contract,
must be promptly repaid to the Buyer;

(g) if the Deposit has been invested by the Deposit Holder in accordance with
clause 1.9, the Buyer is entitled to the interest on the Depasit;

(h) if any other maney has been paid to the Deposit Holder by the Buyer, and

invested by the Depasit Holder with a Depasit Financial Institution, the
Buyer is entitled to the interest on that other money; and

subject to subclauses {f) to (h), na Party has any claim or right of action
against the ather arising from the termination, except in respect to any
matter which arose before the termination.

14 Terms contract

When this clause applies

This clause 14 applies if the Cantract is a Terms Contract but clauses 14.6 to
14,10 only apply if the Buyer is given passession of the Praperty before
Settlement.

14.1

14.2

14.3

Right to pay Purchase Price

Subject to the Buyer giving not less than 10 Business Days prior natice in
writing to the Seller, the Buyer may pay the full balance of the Purchase Price
at any time earlier than the time for payment specified in the Contract.

Right to pay instalment of Purchase Price

@)

Subject to subclauses (b) and (), the Buyer may at any time pay to the
Seller part of the Purchase Price outstanding.
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\a

Unless a payment in accardance with subclause (@) is the whale of the

balance of the Purchase Price outstanding, any payment made in

accordance with subclause {a), must be in the sum of $1,000, or a multiple

of $1,000.

Any payment made in accordance with subclause (a) will:

{1) be treated as payment of the last instalment or instalments of the
Purchase Price due under the Contract; and

(2) not affect the obligation of the Buyer to pay the next instalment of
the Purchase Price on the due date for payment.

bligation to pay balance of Purchase Price

) If the Buyer fails:

{1) to pay any instalment of the Purchase Price due under the Contract,
an the due date for payment; and

(2) ta pay the instalment specified in subclause {a){1), within the time
specified in a Notice served on the Buyer under subclause {b),

the whole of the balance of the Purchase Price, and all other money due

under the Contract, is immediately due and payable by the Buyer to the

Seller.

If the Buyer has failed to pay an instalment of the Purchase Price on the

due date the Seller may serve Natice on the Buyer. The Notice must:

(1) specify particulars of the instalment of the Purchase Price which has
not been paid on the due date; and

(2) require the Buyer to pay the instalment specified in subclause (b){1)
within the time specified in the Notice being not less than 10 Business
Days after the service of the Notice.

ight to pay mortgagee

the Land is subject to a mortgage:

) subject to subclause {b), the Buyer may pay any instalment of the
Purchase Price due under the Contract, to the mortgagee under the
martgage, in reduction of the amount oawed under the mortgage;

) the Buyer must give Natice to the Seller of any payment made by the

Buyer in accordance with subclause (a);

an amount paid by the Buyer under subclause () is treated as payment of

the instalment of the Purchase Price next due to be paid by the Buyer

under the Caontract;

) the Seller authorises the Buyer to:

{1) abtain information from the mortgagee as to the amount owed under

the mortgage; and

(2) pay any amount to the mortgagee, in reduction of the amount owing

under the mortgage; and

the Seller autharises the mortgagee to:

(1) provide any information requested by the Buyer; and

(2) accept any amount paid by the Buyer in reduction of the account

owing under the mortgage.

Insurance

) The Buyer must from and including the Possession Date take out and

maintain with an insurer authorised to operate under the Insurance Act in

the names of:

1) the Buyer;

(2) the Seller; and

(3) any mortgagee of the Land,

for their respective rights and interests, the insurance specified in

subclause {b).

The insurance required to be taken out and maintained under subclause

{a) is:

(1) insurance in respect to each building and other improvement on the

Land for full replacement value against damage or destruction by fire,

storm, tempest, earthquake and any other risk as reasonably

determined by the Seller of which Notice is given to the Buyer; and

public liability insurance in respect to:

{A) the death or injury of a natural person; or

{B) damage to or destruction of property of other persons, in respect
of any one incident, in the sum of $20 million or any greater
amount reasonably required by the Seller.

)

) The Buyer must:

(1) provide ta the Seller a copy of each palicy of insurance taken out in
accordance with subclauses {a) and (b);

(2) not alter or vary the insurance taken out under subclauses (@) and (b),
without prior written notification to the Seller and in the event of the
substitutian or variation of any insurance taken out, comply with
subclauses {a), (b) and {c){1); and

(3) provide proof to the Seller that the insurance is current.

«d) If the Buyer fails ta:

&
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{1) take out insurance as required under subclauses (a) and (b); or

(2) provide proof to the Seller that the insurance is current,

the Seller may, without notice to the Buyer, and without being obliged to

da so, take out and maintain the insurance required in accordance with

subclauses {a) and {b).

If the Seller takes out and maintains insurance in accordance with

subclause (d) the Buyer must pay to the Seller on demand:

(1) all costincurred by the Seller in taking out and maintaining the
insurance; and



14.7

14.8

14.9

14.10

2) interest, on that amount at the Prescribed Rate, from the date each
cost was incurred, up to and including the date on which each cost,
together with interest, is repaid to the Seller.

The rights of the Seller under subclause {d) do not affect the rights of the

Seller arising on default, and in particular, under clause 24.

7

Insurance - Strata Lot

(a) Clause 14.6 does not apply if:

1) the Property is a Strata Lot; and

(2) the Buyer provides proof to the Seller that as at the Passession Date,
the Strata Company has taken out and is maintaining insurance in
respect to each risk and for the liability specified in clause 14.6b).

If subclause (a) applies, the Buyer must:

1) if required by the Seller, immediately provide to the Seller a copy of
each policy of insurance taken out by the Strata Company;

(2) if the insurance taken out by the Strata Company is altered or varied,
provide to the Seller details of the altered or varied insurance
immediately the Buyer becomes aware of the alteration or variation,
and in particular, provide details of any substitute insurance taken out
by the Strata Company; and

3) provide proof to the Seller that the Strata Company insurance is
current.

{c) The Seller may, by Natice to the Buyer, require that the Buyer take out

insurance which:

1) is additional to the insurance taken out by the Strata Company;

12) is specified in the Natice from the Seller to the Buyer; and

3) provides additional insurance in respect to each risk and the liability
specified in clause 14.6(b).

If the Seller gives notice to the Buyer under subclause {c):

) the Buyer must take out and maintain the additional insurance; and

(2) clause 14.6 applies to the additional insurance.

!

d

Application of insurance proceeds
(@) If, arising from an incident, money becomes payable under the insurance
taken out and maintained under this clause 14, subclauses {b) and {c) will
apply.
(b) The Buyer must:
1) subject ta any requirement of a mortgagee, if a martgage is
registered over the Land; and
2) atthe option of the Seller,
apply insurance proceeds arising from damage or destruction of a building
or improvement on the Land in:
(A) repair, reinstatement or replacement of that building or
improvement; or
(B) as a payment towards, or in full payment of the Purchase Price
then outstanding.
{c) The Buyer must apply any proceeds of a claim arising from public risk
insurance as required by:
1) theinsurer; or
2) the Seller, acting reasonably.
If the Praperty is a Strata Lot:
1) insurance in respect to the Property is covered by insurance taken out
by the Strata Company; and
\2) arising from an incident money becomes payable under insurance
taken out and maintained by the Strata Company,
the insurance proceeds must be applied as required by the Strata
Company or otherwise in accordance with the Strata Titles Act.

d

General obligation - Property and Land

From and including the Passession Date, the Buyer must:

(@) not:

1) demalish, alter or add te any building or improvement which forms
part of the Praperty; or

(2) remove from or add any soil or other material to the Land,

except with the prior written approval of the Seller, which approval must

not be unreasonably withheld;

keep the Property in good repair, having regard to the condition of the

Property at the Passession Date;

() promptly pay all Outgoings;

{d) comply with the requirements of all laws, and with:

1) any lease or licence of the Land from the State; and

(2) in the case of a Strata Lot - any lease, licence or agreement, and every
by-law applicable to that Strata Lot; and

if the Praperty is, or includes, a farm or cultivated Land:

1) maintain the farm; and

2) cultivate that Land,

in accardance with the best practice usually followed in the district in

which the Land is situated.

\

=

Default - Seller may remedy
If the Buyer is in default of an obligation under clause 14.9:
{a) subject to subclause {b), the Seller may, without:
1) being obliged to do so; and
2) any obligation to give any further notice to the Buyer,
remedy that default;

14.11

(b) except in the case of an emergency when this subclause {b) will not apply,
the Seller may not exercise a right under subclause {a) unless:
{1) the Seller has served Notice an the Buyer:
{A) specifying the default of the Buyer; and
{B) requiring the Buyer to remedy the default within the reasonable
time specified in the natice being not less than 10 Business Days
after the service of the notice; and
(2) the Buyer fails to remedy the default within the time specified in the
Notice;

(¢) for the purpose of exercising the right of the Seller under subclause {a),
the Seller may enter an the Land:

(1) atareasonable time except in the case of an emergency when the
Seller may enter at any time; and

(2) with or without contractors and other persons, to undertake any
relevant or necessary wark;

(d) the Buyer must pay to the Seller on demand each cost incurred by the
Seller to remedy a default of the Buyer together with interest on each cost
at the Prescribed Rate:

{1) from and including the date on which payment is made by the Seller;
and

(2) up to but excluding the date on which the relevant amount, together
with interest, is paid to the Seller; and

(e) the rights of the Seller under subclause {a):

(1) do not affect any other right of the Seller arising from the default of
the Buyer; and
(2) in particular, do not affect the rights of the Seller under clause 24.

Delivery of Transfer and title
(@) Subject to subclause (b) and clause 3.10, on payment by the Buyer of all
maney owing to the Seller under the Contract, including any interest, the
Seller must deliver to the Buyer the documentation specified in clause
3.10{a):
1) at the time specified in the Contract; ar
(2) if no time is specified, on the day which is 15 Business Days after the
Seller receives payment in full of the balance of the Purchase Price
and other money due under the Contract.
\b) The documentation specified in subclause {a) must be delivered to the
Buyer at:
(1) the place and time agreed between the Seller and the Buyer; and
(2) if not agreed in accordance with subclause (b){1), then:
{A) on the day which is a Business Day; and
{B) at the time between 9.00am and 5.00pm; and
{C) at the place within the Perth CBD,
specified by Notice from the Buyer to the Seller given not less than 3
Business Days before the day specified in subclause (a).

15 Error or Misdescription

15.1

15.2

15.3

15.4

15.5

Meaning of error or misdescription

An errar ar misdescription of the Property means an errar or misdescription in
the Contract relating to:

@) a physical structure or physical feature of the Property;

(b) a boundary of the Property; or

,

€) the area of the Land.

No termination or delay in Settlement

Subject to this clause 15, an errar or misdescription of the Property in the
Contract does not:

\@) entitle the Buyer to terminate the Contract; or

b) resultin any right for the Buyer to delay Settlement.

Claim for compensation by Buyer

If the Buyer claims:

(@) there has been an errar or misdescription of the Property in the Contract;
and

\b) to be entitled to compensation,

the Buyer must give to the Seller a Notice which specifies the basis of the

claim and compensation required by the Buyer not later than 10 Business Days

after the Passession Date.

Claim for compensation lost

If the Buyer fails to give a Notice in accordance with clause 15.3, any right of
the Buyer to claim compensation arising from an error or misdescription of the
Property in the Contract ceases to apply.

Determination of claim and compensation

If the Buyer serves a Notice under clause 15.3, unless otherwise agreed in

writing between the Seller and the Buyer within 15 Business Days of service of

the Notice, any issue between the Seller and the Buyer as to:

@) whether there is an error or misdescription of the Property in the Contract;
or

{b) the amount of compensation payable by the Seller to the Buyer,

must be determined by arbitration under clause 25.1.
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16 No requisition on title for freehold land
If the Land is freehold land:

()

the Buyer is not entitled to give a requisition or objection to the Seller in
respect to:

1) the title of the Seller in respect to the Land; or

(2) the Property; and

the Seller is not obliged to provide a respanse to a requisition or objection by
the Buyer in respect to:

(1) the title of the Seller in respect to the Land; and

{2) the Property.

17 Cost and duty

171

17.2

17.3

17.4

18 GST
18.1

18.4

Legal and other cost

The Parties must pay their own legal and any other cost and expense in
connection with:

(@) the Contract; and

(b) Settlement.

Duty
The Buyer must pay Duty on the Contract and the Transfer,

Registration fee
The Buyer must pay the registration fee an the Transfer.

Default cost
(@) A Partyin default under the Contract must pay to the other Party all cost
and expense incurred by the other Party arising from the default.
(b) Cost and expense specified in subclause {a) which has been determined
befare Settlement must be paid on Settlement.
If some or all of the cost and expense specified in subclause (a) is not paid
on Settlement that cost and expense must be paid, after Settlement, on
demand by the Party entitled to payment.
(d) A Party may not refuse to complete Settlement because:
) aParty liable; or
(2) alleged to be liable,
to pay cost and expense under this clause 17.4 does not pay that cost and
expense at Settlement.

{c

Purchase Price does not include GST

Unless otherwise stated in the Contract, the Buyer is not required to pay to
the Seller any amount in addition to the Purchase Price for GST.

Margin Scheme

Unless otherwise stated in the Contract, the Seller must not apply the Margin
Scheme in respect to the sale of the Property.

GST to be paid on Purchase Price

If the Contract provides that GST must be paid in addition to the Purchase

Price, at Settlement:

(@) the Buyer must, in addition to the Purchase Price, pay the GST on the
Purchase Price and any other consideration payable under the Contract;
and

(b) the Seller must provide a Tax Invoice to the Buyer.

GST on damages

@) If:
1) a Successful Party becomes entitled to damages as a result of default

under the Contract; and

2) the Successful Party is liable to pay GST on the damages,
the Payment Party must pay to the Successful Party the GST payable by
the Successful Party on the damages at the same time as the Payment
Party must pay the damages to the Successful Party.

(b) If subclause (a) applies, the Successful Party must, on payment of the
damages, provide a Tax Invaice to the Payment Party.

{c) This clause 18.4 applies whether or not GST is payable on the Purchase
Price.

19 Depreciation and Capital Works Deduction

19.1

Price of Depreciating Asset in Contract

If:

{a) aDepreciating Asset forms part of the Property; and

(b) the price of that Depreciating Asset has been specified in the Contract,

the price of the Depreciating Asset as specified in the Contract is the sale
price of that Depreciating Asset for the purpases of the Income Tax Act.

Price of Depreciating Asset not specified in Contract

If:

(a) a Depreciating Asset forms part of the Property; and

(b) the price of the Depreciating Asset has not been specified in the Contract,
the sale price of that Depreciating Asset for the purpases of the Income Tax
Act is the adjustable value of that Depreciating Asset for the purposes of the
Income Tax Act as determined at Settlement.

19.3

Capital Works Deduction

@) If the Property includes capital works which give rise to a Capital Warks
Deduction the Seller must give the Buyer a written natification within 20
Business Days after Settlement specifying the information necessary to
enable the Buyer to claim any remaining Capital Warks Deduction.

'b) The written notification under subclause {a) must comply with Section
262A {4AJA) of the Incame Tax Act.

20 Registration of Transfer

20.1 Registration

No later than 3 Business Days after Settlement, the Buyer must lodge:

[a) the Transfer; and

b) every ather document required to enable the Transfer to be registered at
Landgate,

and must then use best endeavours to ensure that the Transfer is registered

as soan as possible.

20.2 Seller to cooperate

(@) The Seller must immediately do everything reasonably requested by the
Buyer to enable the Transfer to be accepted and registered at Landgate.

b) The Seller's abligation in subclause {a) survives Settlement.

20.3 Landgate requisition

\a) If arequisition natice is issued by Landgate relating to the registration of:
{1) the Transfer; or
(2) any other document which is lodged for registration with the Transfer,
the Seller and the Buyer must immediately do everything reasonably
necessary to satisfy the requirements of the requisition notice.

b) If arequisition notice is issued by Landgate in respect to a document
prepared by or on behalf of the Seller, the Seller must, not |ater than 3
Business Days before the time for payment prescribed by Landgate:

{1) pay to the Buyer the fee required by Landgate in respect ta that
requisition notice; or

(2) pay direct to Landgate the fee required by Landgate in respect to that
requisition notice and provide a copy of the receipt for the payment
issued by Landgate to the Buyer.

«©) If the requisition notice issued by Landgate relates ta a document
prepared by or on behalf of the Buyer, the Buyer must pay to Landgate the
fee required by Landgate in respect to the requisition natice issued in
respect to that document by Landgate not later than 3 Business Days
before the time for payment prescribed by Landgate.

21 Notice
21.1 Requirements for Notice

A notice to be given under the Cantract must be:

[@) inwriting; and

b) in the English language; and

\©) signed by the Party giving it or that Party's Representative.

21.2 Service generally

Subject to clauses 21.3 to 21.6, a Notice is treated as having been duly given to

a Party if served:

\@) on a Party which is not a company
{1) by delivering the Notice to the Party personally; or
(2) by posting the Notice to the Party at the Party's address specified in

the Contract; and

b) on a Party which is a company
(1) by delivering the Notice to the company at its registered office;

(2) by posting the Notice to the company at its address specified in the
Contract or at its registered office; or
{3) inaccordance with Section 109X of the Corparations Act.
213 Service - Representative

If a Representative acts for a Party:

(@) a Notice served on that Representative in accardance with this clause 21is
treated for all purposes as if the Notice had been served on that Party;
and

b) a Natice given by that Representative in accardance with this clause 21is
treated for all purposes as if the Natice had been given by that Party.

21.4 Service by facsimile or email

(@) If afacsimile number or email address is specified in the Contract or by a
Party or a Representative as the facsimile number or email address of
that Party or Representative:

{1) aNotice to the relevant Party or the Representative may be
transmitted by facsimile to the specified facsimile number or sent by
email ta the specified email address;

a Notice transmitted by facsimile is treated as served:

{A) on the day on which it is transmitted but if it is transmitted after
4.00pm or on a day which is not a Business Day it is treated as
having been served on the next Business Day; and

(B) when the facsimile machine which transmits the Notice prints an
acknowledgment that every page comprising that Notice has been
transmitted to the specified facsimile number; and

&
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21.5

3) a Notice sent by email is treated as served when:

(A) itis sent unless the sender receives a return email to the effect
that the email was not transmitted successfully; and

(B) on the day on which it is sent but if the email is sent by the
sender on a day which is not a Business Day or after 5.00 pm
{addressee’s time), it is treated as having been given on the next
Business Day,

and the Parties consent to a Notice being given by email.

1) a Party has a Representative; and

(2) the Representative or Party includes in correspondence to the other
Party or the Representative of the other Party, details of the facsimile
number ar email address of that Party or Representative,

then:

3) the facsimile number or email address so specified is, subject to
subclause {c), treated as the facsimile or email address for that Party
ar the Representative of that Party; and

4) subclause {a) applies as if that facsimile number or email address is
specified in the Contract, or has been specified by a Party or the
Representative of that Party as the facsimile number or email address
of that Party or Representative.

() Subclause {b) does not apply if a Party ar Representative specified in
subclause {b) gives Naotice to the other Party or the Representative of that
other Party that the facsimile number or email address specified in the
correspondence is not the facsimile number or email address of the Party
ar Representative.

Service when Notice posted

A Notice which has been posted is treated as served on the third Business Day
after the date on which the Notice is posted.

Change of address

(3) A Party may by Natice to each other Party change:

1) the Representative of that Party;

\2) the address of that Party; or

\3) the address of that Party's Representative;

\4) a specified facsimile number; ar

\5) a specified email address.

If a Notice is given under subclause (a) each subsequent Notice to the

Party concerned must be served as applicable:

1) on the new Representative of the Party, and

2) atany new address, new specified facsimile number or new specified
email address.

G

22 Time of Essence
Subject ta clause 23, time is of the essence in relation to the Contract.

Default Notice

23

24

23.1 Requirement for Default Notice
Neither Party may terminate the Contract as a result of the other Party's
default nor may the Seller forfeit any money paid by the Buyer or retake
possession of the Property because of the default of the Buyer, unless:
(@) the Non Default Party gives a Default Notice to the Default Party; and
(b) the Default Party fails to remedy the default within the time required
under the Default Notice.
23.2 No limit on right to issue further Notice
The giving of a Default Notice under clause 23.1 does not prevent the Non
Default Party from giving a further Default Notice.
23.3 No Default Notice required for repudiation
Clause 23.1 does not apply if the Default Party repudiates the Contract.
Default
24.1 Buyer Default
If the Buyer:
(3) isin default under the Contract and has failed to comply with a Default
Natice; or
(b) repudiates the Contract,
the Seller has each right in clause 24.2, in addition to any other right or
remedy of the Seller.
24.2 Seller right on default or repudiation

If clause 24.1 applies, the Seller may:
(a) affirm the Contract and sue the Buyer for damages for default;
(b) affirm the Cantract and sue the Buyer for:

) specific performance of the Contract; and

2) damages for default in addition to or instead of specific performance;
() subject to clause 23.1, retake possession of the Property;
(d) subject to clause 23.1, terminate the Contract by Notice to the Buyer, but
only if the Default Notice given under clause 23.1includes a statement
that if the default is not remedied within the time specified in the Default
Notice, the Contract may be terminated; or
if the Buyer repudiates the Contract, terminate the Contract by Notice to
the Buyer.

=

24.3

24.4

24.5

24.6

24.7

24.8

24.9

24.10

24.11

24.12

24.13

Further Seller right on termination

If the Seller terminates the Contract under clause 24.2(d) or 24.2e), the Seller
may, subject to the further pravisions of this clause 24, elect to exercise any
ane or more of the following:

(@) forfeit the Deposit;

b) sue the Buyer for damages for default;

) resell the Property.

Deposit exceeds 10% of Purchase Price

If the Deposit exceeds 10% of the Purchase Price:

(@) the Seller may under clause 24.3 forfeit only that part of the Deposit
which does not exceed 10% of the Purchase Price; and

b) any money paid by the Buyer in excess of 10% of the Purchase Price, is to
be treated as a payment of an Instalment for the purposes of this clause
24 only.

Resale

If the Seller resells the Property in accardance with clause 24.3(c), the Seller:

(@) is not required to give natice of the resale to the Buyer; and

b) has the discretion, acting reasonably, to determine the manner of resale
and the terms and conditions applicable to the resale.

Resale within 12 months

If:

(@) Settlement of the resale of the Property occurs within 12 months after the
Seller terminates the Contract; and

\b) after taking into account the casts and expenses of the resale and the
amount of the Deposit which has been forfeited,

the amount held by the Seller:

(c) is less than the Purchase Price, the Buyer must pay to the Seller, as
liquidated damages, the difference between the amount held by the
Seller and the Purchase Price; or

\d) exceeds the Purchase Price, the excess belongs to the Seller.

Terms Contract

If:

(@) the Contract is a Terms Contract; and

(b) there is a surplus in accordance with clause 24.6.d); and

(c) the Buyer had possession of the Property for maore than 12 manths before
the termination of the Contract,

the Seller must pay the surplus to the Buyer, without interest.

Interest to Seller

Whether or not Settlement of the resale occurs within 12 manths after the
Seller terminates the Contract, any interest:

1a) accrued on the Deposit; or

(b) on any Instalment paid by the Buyer, belongs to the Seller.

Instalment

If the Seller:

(@) terminates the Contract; and

b) halds an Instalment,

the Seller may hold the Instalment pending:
(©) aresale of the Property; or

d) determination of a claim for damages.

Sale within 12 months

If the Seller:

«a) holds an Instalment in accordance with clause 24.9; and

(b) resells the Property within 12 manths of termination of the Contract, the
Seller may apply the whole or part of the Instalment to liquidated
damages determined in accordance with clause 24.6.

Payment after 12 months

Subject to clauses 24.10 and 24.12, the Seller must pay to the Buyer, without
interest, any Instalment held by the Seller after 12 months following the
termination of the Contract.

Finalisation of proceedings

If:

(@) the Seller has instituted proceedings against the Buyer for damages,
following termination of the Contract; and

(b) the action for damages has not been finalised within 12 months following
the termination of the Cantract,

the Seller may hold any Instalment pending the final determination of the

action for damages against the Buyer.

Payment after finalisation
After determination of the action for damages the Seller:

@) may apply the whole or part of the Instalment towards any judgment for
damages and costs awarded by the court; but
(b) must pay any surplus, after application of the Instalment towards the

judgment and costs, to the Buyer, without interest.

IN1R CENFRAI CANNITINNS [ N1/1R 117



25

26

24.14 Seller default

24,15

24.16

24.17

24.18

If the Seller:

{a) is in default under the Contract and has failed to comply with a Default
Notice; or

(b) repudiates the Contract,

the Buyer has each right in clause 24.15, in addition to any other right and

remedy of the Buyer.

Buyer right on default or repudiation
If clause 24.14 applies, the Buyer may:

(a) affirm the Contract and sue the Seller for damages for default;

(b) affirm the Contract and sue the Seller for:
1) specific performance of the Contract; or
(2) damages for default in addition to or instead of specific performance;

(©) subject to clause 23.1, terminate the Contract by Notice ta the Seller, but
anly if the Default Notice given under clause 23.1includes a statement
that if the Default is not remedied within the time specified in the Default
Notice, the Contract may be terminated; or

(d) if the Seller repudiates the Contract, terminate the Contract by Notice to
the Seller.

Further Buyer right on termination

If the Buyer terminates the Contract under clause 24.15(c) or 24.15(d):

{a) the Deposit, and any other money paid by the Buyer under the Contract,

must be promptly repaid to the Buyer;

if the Deposit and any ather maney paid under the Cantract by the Buyer

has been paid to the Seller, the Seller must promptly repay the Depasit

and, if applicable, that other money to the Buyer;

if the Deposit has been invested with a Depasit Financial Institution in

accardance with clause 1.9, the Buyer is entitled to the interest earned on

the Deposit;

(d) if any other maney paid by the Buyer under the Contract to the Deposit

Holder in addition to the Deposit has been invested by the Deposit Holder

with a Deposit Financial Institution, the Buyer is entitled to the interest

on that other money invested; and

except for any money paid to the Deposit Holder by the Buyer under the

Contract, the Seller must, an demand, pay to the Buyer interest on any

money paid by the Buyer under the Contract at the Prescribed Rate,

calculated:

) from and including the date of payment by the Buyer; and

(2) up to, but excluding the date on which the maney is repaid to the
Buyer.

b

)

©

Legal cost on termination

If the Termination Party terminates the Contract as a result of:

{a) the default of; or

{b) the repudiation by,

the Terminated Party, the Terminated Party must pay to the Termination

Party all legal cost incurred by the Termination Party in respect ta the
termination of the Contract arising from that default or that repudiation.

Rule in Bain v Fothergill excluded

The rule of law known as the rule in Bain v Fothergill, which limits the
damages recoverable from a Seller incapable of making good title, does not
apply to the Contract.

General

25.1

25.2

25.3

Arbitration

If anything in relation to the Contract is to be determined by arbitration:

{a) the arbitrator is to be a person jointly appointed by the Parties, or, if they
cannot agree, by the President of the Real Estate Institute of Western
Australia {Inc) at the request of either Party;

(b) the Commercial Arbitration Act 1985 (\WA) applies; and

(c) aParty may be represented by a Legal Practitioner at any arbitration
proceedings.

Contract takes priority

If there is a provision in the Contract which is inconsistent with a provision of
this document, the provision in the Contract takes priority to the extent
necessary to remove the inconsistency.

No merger

Insofar as any obligation under the Cantract remains to be complied with
after Settlement, that obligation and the relevant provisions relating to that
obligation survive Settlement and continue to be enforceable despite
Settlement having taken place.

Definitions and interpretation

26.1

Definitions

In this document, unless otherwise stated:
Access Device means:

(@) each key and security device; and

(b) written details of each code for any security system which enables access
to the Property.

Act means an act of Parliament.

Assessment means an assessment issued by State Revenue of the amount
of Duty payable on the Contract.

Authority means any governmental, statutory or other public body or

authority including a local government.

Bank Cheque means a cheque drawn on itself by a Financial Institution.

Business Day means any day except a Saturday, Sunday or public holiday in

Western Australia.

Buyer means each person so specified in the Contract.

Capital Works Deduction means a deduction allowed under Division 43 of the

Income Tax Act.

Certificate of Duty means the State Revenue Certificate of payment of Duty

generated through Revenue Online.

Certificate of Title means the Certificate of Title held by Landgate.

Clearance Certificate means a current certificate issued by the Commissioner

of Taxation under section 14-220 of Schedule 1 to the Tax Administration Act

that applies to the Seller {and if the Seller consists of more than one person,
tao each person who comprises the Seller) in respect of the sale of the Property.

Commissioner of State Revenue means the Commissioner of State Revenue

specified in section 6 of the Taxation Administration Act 2002 \WA).

Commissioner has the meaning given in the Tax Administration Act.

Contaminated Sites Act means the Contaminated Sites Act 2003 \WA).,

Contract means the contract between the Seller and the Buyer in which this

document is incarporated and includes this document.

Contract Date means the date on which the last Party to sign the Contract

signs it.

Corporations Act means the Corporations Act 2001{Commanwealth).

Crown Reservation means any of:

‘a) areservation as defined in Section 3{1) of the Land Administration Act;

b) a covenant registered in accordance with Section 15 of the Land
Administration Act;

c) alimitation, interest, encumbrance or notification recorded on a transfer
of crawn land in fee simple in accordance with the Land Administration
Act; and

d) areservation or clause contained in the Crown Grant of the Land.

Default Notice means a natice which:

\a) specifies the default of a Party under the Contract;

b) requires the Party in default ta remedy the default:

1) within 10 Business Days after the date the notice is duly given or:

(2) within any longer period specified in the Notice; or

(3) if the Contract is a Terms Contract, within the time specified in
Section 6{2) of the Sale of Land Act.

Default Party means a Party who the Non Default Party contends is in

default under the Contract.

Deposit means maney paid or payable under the Contract, as a deposit.

Deposit Claimant means a Party who issues a Deposit Holder Notice.

Deposit Financial Institution means a Financial Institution with which, if

applicable:

(@) the Seller Agent is authorised to invest trust money in accordance with
the Real Estate Act;

(b) the Seller Representative, being a Legal Practitioner, is authorised to
invest trust money in accordance with the Legal Practitioners Act; and

) the Seller Representative, being a Settlement Agent, is authorised to
invest trust maney in accordance with the Settlement Agents Act.

Deposit Holder means as applicable:

@) the Seller Agent or the Seller Representative to whom the Deposit is paid;
and

\b) if clause 1.3{b) or 1.4 applies the Legal Practitioner, Real Estate Agent or
Settlement Agent who holds the Deposit.

Deposit Holder Notice means a Natice from the Deposit Claimant that:

@) specifies the Contract has been terminated;

b) states the basis on which it is contended that the Cantract has been

terminated;

states that the Depasit Halder is required to pay the Deposit to the

Deposit Claimant; and

if the Deposit Respandent disputes that:

() the Cantract has been terminated; or

(2) the Deposit should be paid to the Deposit Claimant,

states that the Deposit Respondent must give Natice to the Deposit

Claimant and the Deposit Holder within 5 Business Days of service of the

Deposit Holder Notice as specified in clause 1.2.

Deposit Respandent means the party who is not the Deposit Claimant.

Depreciating Asset means an asset as defined in the Income Tax Act, except

for an asset which attracts a Capital Works Deduction.

Depreciable Item means an item which is subject to depreciation under the

Income Tax Act.

Dollars and § means Australian dallars.

Duplicate Certificate of Title means the duplicate of the Certificate of Title

issued by Landgate.

Dutiable Value has the same meaning as dutiable value in section 9 of the

Duties Act.

Duties Act means the Duties Act 2008 \WA).

Duty means duty payable under the Duties Act.

’
\C
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Duty Endorsed means an endorsement that:

(@) Duty has been paid an the Contract or the Transfer; or

(b) if applicable, the Contract and the Transfer are exempt from Duty,

and in particular has the same meaning as duty endorsed as defined in the

Duties Act.

Electricity Extension Scheme means the scheme established by Western

Power known as the Contributory Extension Scheme under which Western

Power agreed to construct an extensian to the electricity supply to supply

electricity to the Property.

Electricity Scheme Agreement means:

(@) the agreement entered into with Western Power under which electricity
was provided to the Property under the Electricity Extension Scheme; and

(b) includes, if applicable, the agreement between the Seller and Western
Power under which the Seller assumed the obligations of a former owner
of the Praperty under an agreement as specified in subclause (a).

Encumbrance means a mortgage, easement, restrictive covenant, Title

Restriction, caveat, Memorial and Rate Encumbrance and includes any right

and interest which a person has in relation to the Property.

Financial Institution means a financial institution as defined in Section 3 of

the Chegues Act 1986 {Commanwealth).

Financial Year means each period commencing on 1)uly in a year and ending

on 30 June in the next succeeding year.

Future Lot Contract means a ‘future lot contract’ as defined in the Sale of

Land Act.

Future Rate Outgoing means an Outgoing:

{a) in respect to the Land; and

(b) forwhich, as at Settlement an assessment has not been issued by an
Authority in respect ta the relevant Financial Year if the Qutgoing is
required to be adjusted at Settlement under the Contract.

GST means the goods and services tax payable under the GST Act.

GST Act means A New Tax System Goods and Services Tax) Act 1999

{Commonwealth).

In Order for Dealing means that the Subdivision Plan has been initialled by an

Inspector:

(3) as beingin order for dealing; and

(b) in particular, as in order to enable the issue of a separate Certificate of
Title for the Lot.

Income Tax Act means:

(a) the /ncome Tax Assessment Act 1936 {Commonwealth); and

(b) the /ncome Tax Assessment Act 1997 {Commanwealth).

Inspector means an officer of Landgate authorised to sign a Subdivision Plan

as being In Order for Dealing.

Instalment means any maney paid by the Buyer under the Cantract in excess

of the Deposit.

Instituted means, in relation to court proceedings, that:

(a) aParty has commenced proceedings in a court; and

(b) the originating process which commences those praceedings, has been
served on the other Party.

Insurance Act means the /nsurance Act 1973 (Commonwealth).

Interest Amount means the amount specified in the Interest Notice.

Interest Notice means a notice from the Interest Party to the Interest Default

Party in which the Interest Party claims interest or compensation from the

Interest Default Party under clause 4.6.

Interest Party means a party who claims to be entitled to interest or

compensation under clause 4.1to 4.5.

Interest Default Party means the party who the Interest Party claims is liable

to pay interest ar compensation under clause 4.1to 4.5.

Land means the land which the Seller has agreed to sell to the Buyer as

described in the Contract including all improvements and other fixed

improvements an that land.

Land Administration Act means the Land Administration Act 1997 \WA).

Landgate means the Western Australian Land Information Autharity

established under the Land Information Authority Act 2006 \NA).

Land Tax means land tax payable under the Land Tax Act and includes, if

applicable, Metropolitan Region Improvement Tax.

Land Tax Act means the Land Tax Act 2002 \WA).

Lease means a lease or tenancy agreement in respect to the Property.

Legal Practitioner means an Australian legal practitioner as defined in the

Legal Profession Act.

Legal Profession Act means the Lega/ Profession Act 2008 \WA).

Lass includes a claim, judgment, order, financial loss, damages and costs.

Lot has the same meaning as the definition of lot in the Planning and

Development Act.

Margin Scheme means the scheme described in Division 75 of the GST Act as

the margin scheme.

Memorial means a Memarial lodged under an Act.

Metropolitan Region Improvement Tax means Metropolitan Region

Improvement Tax as defined in the Metropolitan Region Improvement Tax Act

7959 (\WA).

Non Default Party means a Party who cantends that another Party is in

default under the Contract.

Notice means a notice as specified in clause 21.1.

Original Land means the land of which the Lot forms part.

Outgoing means:

) all rates, taxes, charges (including fixed charges) and other similar

expenses payable in relation to the Property (whether periodically or not);

and

if the Land or any part is a Strata Lot

{1) each Strata Contribution; and

{2) any money payable periodically under a lease, licence or ather
agreement referred to in clause 10.7,

but does not include a tax specified in the Income Tax Act, GST and Duty.

Party means, as the case requires, either the Seller ar the Buyer, or both the

Seller and the Buyer.

Payment Party means the Party who is liable to pay damages or other money

to the Successful Party arising from default under the Contract.

Perth CBD means the area in or adjoining the City of Perth bounded by

Riverside Drive, the Mitchell Freeway, Roe Street, Fitzgerald Street, Newcastle

Street, Lord Street, Wellington Street and Plain Street, including both sides of

each street or road.

Planning and Development Act means the Planning and Development Act

2005 \WA),

Planning Commission means the Western Australian Planning Commission.

Possession Date means the date that is the earlier of:

(@) the date Settlement occurs; and

(b) the date on which the Buyer is given passession of the Property.

PPSA means the Personal Property Security Act 2009 {Commaonwealth).

PPSR PPSR means the register established and maintained pursuant to the

PPSA and the PPS Regs.

PPS Regs means the Personal Property Securities Regulations 2010

{Commonwealth).

Prescribed Rate means 9% per annum calculated daily.

Property means the Land and any Property Chattels.

Property Chattels means all items of property, except the Land and anything

which forms part of the Land, which the Seller has agreed to sell to the Buyer

under the Contract.

Praoperty Condition Report means a report prepared by a Real Estate Agent

or ather person which records the condition of the premises the subject of a

Lease:

(@) as at the date of commencement of that Lease; or

\b) at any time after the commencement of the Lease.

Propaosed Strata Lot means a lot an a Strata Plan which on the Contract Date

has not been registered at Landgate.

Purchase Price means the price payable for Property stipulated in the

Contract.

Rate Encumbrance means a charge:

[a) created over the Land by an Act; and

b) which arises from an Unpaid Rate Qutgoing.

Real Estate Act means the Real Estate and Business Agents Act 1978 \WA).

Real Estate Agent means a person who is:

(@) defined in the Real Estate Act as a real estate agent; and

\b) is licensed as a real estate agent under the Real Estate Act.

Remediated Site means the Land has been classified under the Contaminated

Sites Act as 'remediated for restricted use' or ‘contaminated - restricted use’.

Remediated Site Memorial means a Memorial lodged against the Land under

the Contaminated Sites Act which classifies the Land under the Contaminated

Sites Act as: ‘remediated for restricted use’ or ‘contaminated - restricted use’.

Rent means rent and other money payable by a Tenant under a Lease.

Rent Period means each period under the Lease in respect to which the

is required to pay Rent.

Representative means a person wha is either a Legal Practitianer or a

Settlement Agent and who has been appointed to act for a party in relation to

the Contract or Settlement.

Residential Tenancies Act means the Residential Tenancies Act 1987 (\WA).

Restricted Use means the restriction on the use of the Land imposed under

the Contaminated Sites Act.

Revenue Online also known as ROL means the system developed by State

Revenue which enables Duty to be assessed and paid electronically.

Sale of Land Act means the Sale of Land Act 1970 \WA).

Section 47(3) Strata Notice means a notice concerning the purpose of and

the amount of expenditure proposed for the Strata Campany as specified in

Section 473) of the Strata Titles Act.

Seller means each person so specified in the Contract.

Seller Agent means a Real Estate Agent appointed ta act on behalf of the

Seller in respect to the sale of the Property.

Settlement means the completion of the sale and purchase of the Property in

accardance with clause 3.

Settlement Agent means a person licensed as a settlement agent under the

Settlement Agents Act.

Settlement Agents Act means the Settlement Agents Act 1981 \WA).

Settlement Date means the date each Party must complete Settlement:

(@) under clause 3.5; and

(b) any other relevant provision of this document or of the Contract.

Specified Encumbrance means an Encumbrance specified in the Contract as

subject to which the Property will be transferred.

State means the State of Western Australia.

b
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State Administrative Tribunal means the Tribunal known as the State
Administrative Tribunal established by the State Administrative Tribunal Act
2004 \WA).

State Revenue means the office established by the Commissioner of State
Revenue and known as the Office of State Revenue.

Strata Company means the strata company as defined in the Strata Titles
Act which applies in respect to the Strata Lot.

Strata Contribution means:

{a) aStrata Regular Contribution; and

(b) a Strata Special Contribution.

Strata Lot means the lot (as defined in the Strata Titles Act) the subject of
the Contract.

Strata Plan means a strata plan or survey-strata plan (as defined in the

Strata Titles Act) if:

(3) inthe case of a Strata Lot, the strata plan or survey-strata plan has been
registered at Landgate; or

(b) in the case of a Proposed Strata Lot, the strata plan ar survey-strata plan
has not been registered at Landgate.

Strata Regular Contribution means the normal and regular contribution

levied by the Strata Company under Section 36{1){a) of the Strata Titles Act in

respect to the registered proprietor in respect of the Strata Lat in relation to:

{a) the control and management of the common property;

{b) the payment of any premiums of insurance; and

() the discharge of any other obligation of the Strata Company.

Strata Regulations means the Strata Titles General Regulations 1996.

Strata Scheme means the strata scheme as defined in the Strata Titles Act

which applies in respect to the lots and common property which form part of

the Strata Plan.

Strata Special Contribution means a contribution levied by the Strata

Company under Section 36{2) of the Strata Titles Act in respect to the

registered praprietor of the Strata Lot for a reserve fund for the purpose of

accumulating funds to meet:

(3) contingent expenses other than those of a routine nature; and

(b) other major expenses of the Strata Company likely to arise in the future.

Strata Title Referee means the referee as specified in the Strata Titles Act

before the coming into operation of:

(a) the State Administrative Tribunal [Conferral of Jurisdiction) Amendment
and Repeal Act 2004 \WA); and

(b) the State Administrative Tribunal Act 2004 \WA).

Strata Titles Act means the Strata Titles Act 1985 (WA)

Subdivision Lot means the Land which is not a Lot or a Proposed Strata Lot

and which is the subject of the Contract.

Subdivision Land means the land which at the commencement of the

Financial Year in which the Possession Date accurs:

(a) includes the Land; and

(b) from which, following subdivision, the Land is created as a separate Lot.

Subdivision Plan means a deposited plan which includes the Lot including if

applicable, a Strata Plan which includes the Proposed Strata Lot.

Successful Party means the party wha is entitled to damages or other money

from anather party arising from default under the Contract.

Tax Administration Act means the Tax Administration Act 1953

{Commonwealth).

Tax Invoice includes any document ar record treated by the Commissioner of

Taxation for GST purposes:

(3) as ataxinvoice; or

(b) as a document entitling a recipient to an input tax credit.

Tenant means a person who is a tenant under a Lease.

Tenant Bond means:

(@) money paid by the Tenant as a bond in respect to each obligation of the
Tenant under a Lease; and

(b) any other security provided by the Tenant under a Lease.

Terminated Party means the Seller or the Buyer who is not the Termination

Party.

Termination Party means the Seller or the Buyer who has terminated the

Contract as a result of the default of the Terminated Party under the Contract

or the repudiation by the Terminated Party of the Contract.

Terms Contract means a terms contract as defined in the Sale of Land Act.

Threshold Amount means the amount which is set out in section 14-2151)a)

of Schedule 1to the Tax Administration Act for the purposes of an excluded

transaction under that section.

Title Notification means:

() any notification under Section 70A of the Transfer of Land Act; or

(b) any notification under Section 165 of the Planning and Development Act,

and which applies in respect to the Land.

Title Restriction means a Crown Reservation and a Title Notification.

Transaction Summary means the summary generated through Revenue

Online which specifies:

{a) the date the Contract was lodged on Revenue Online;

(b) the Dutiable Value;

{¢) the date of assessment; and

(d) the Duty assessed.

Transfer means the instrument required to transfer the Land to the Buyer in

a form acceptable for registration by Landgate, subject to signing by all

Parties.

26.2

26.3

26.4

26.5

26.6

Transfer of Land Act means the Transfer of Land Act 1893 \WA).
Underground Power Rate means the charge, rate or other payment required
from the owner of the Property by an Authority in relation to the provision of
undergraund power.

Unpaid Rate Outgoing means an Outgoing in respect to the Land which, as at
Settlement, is:

(@) the subject of an assessment by an Authority; and

b) unpaid,

and is required to be adjusted under the Contract in relation to the Financial
Year in which Settlement takes place.

Variation Notice means a written notice issued by the Commissioner under
section 14-235 of the Tax Administration Act to vary the amount otherwise
payable by the Buyer under section 14-200 of the Tax Administration Act.
Water Carporation means the statutory body carporate established under the
Water Corporation Act 1995 (WA).

Western Power means the statutory body corparate known as Western
Power established under the Electricity Corporation Act 1994 \WA).

Withholding Amount means the amount which the Buyer is required by
section 14-200 of Schedule 1to the Tax Administration Act to pay to the
Commissioner in respect of the purchase of the Property.

Strata Titles Act
Words which:

\a) are not defined in clause 26.1; but
\b) are defined in the Strata Titles Act,

have the meaning given in the Strata Titles Act.

GST Act
Words which:
[a) are not defined in clause 26.1; but
b) are defined in the GST Act,

have the meaning given in the GST Act.

PPSA

Words which:

[a) are not defined in clause 26.1; but
b) are defined in the PPSA,

have the meaning given in the PPSA.

Citation - 2018 General Conditions

This Joint Form of General Conditions for the Sale of Land 2018 Revision may
be cited as the ‘2018 General Conditions’.

Interpretation

In this document and the Contract, unless the context otherwise requires:

(@) the Seller and the Buyer must:

(1) comply with their respective obligations under the Contract; and

(2) not assign or transfer the Contract or any right under the Contract to a
third party withaut the prior written consent of the other;

subject to subclause {a), each reference to the Seller and the Buyer

includes as applicable:

{1) the successors of a company or carporation; and

{2) each legal personal representative of the Seller and the Buyer;

reference to an Authority includes a reference to:

(1) an officer of that Authority; and

{2) any other Authority and any officer of that ather Authority which
perfarms the same or a similar function to the Authority;

d) reference to a thing includes the whole and any part of that thing;

e) reference to the singular includes the plural and vice versa;

f) headings ta clauses do not affect the interpretation of the Contract or this
dacument;

@) if the Buyer or the Seller and any other persan wha is a Party consists of
mare than ane persan, then each of the two or more persons are liable
both jointly and severally;

h) reference to a person includes reference to:

{1) anatural person;
{2) acompany; and
{3) abody corporate constituted under any Act;

i) if something must be done by or on a day which is not a Business Day, the
day by or on which that thing must be done is the next Business Day;

) if a period of time is required to be calculated fram or after a specific day,
or from or after a day on which a specific event accurs, that day must not
be included in the period;

(k) if a period of time is expressed to expire on or continue until a specified
date, that date is included in the period;

1) all warranties and representations continue to have effect after
Settlement;

m) reference to being entitled to passession of the Property includes being

entitled to Rent from the Property;

reference to a document being signed or to a Party being obliged to sign a

dacument, is treated as requiring that the document be:

{1) executed by a company or bady corporate; or

(2) signed by a natural person,
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in @ manner which is:

3) legally effective {including under the Electronic Transactions Act 2011
(WA)); and

4) if the document is required to be registered by Landgate, thenina
manner acceptable for registration;

reference to an Act includes:

1) anychange to that Act ar, if the Act is repealed, the Act replacing it;
and

2) all subsidiary legislation under that Act;

reference ta a clause is a reference ta a clause in this document; and

reference to a subclause is a reference to a subclause in the clause in

which the reference occurs.

MR CENFRAL CANNITINNS [ N1/18 121

JOINT FORM
This farm of general conditions for the sale of land has been adopted jointly by The Law Society of
Western Australia (Inc) and The Real Estate Institute of Western Australia {Inc). The copyright of
these Conditions is the joint property of The Law Saciety of Western Australia (Inc) "the Saciety")
and The Real Estate Institute of Western Australia (Inc) "REIWA") and neither the form nor any
part of it may be used or reproduced without the consent of the Society and REIWA.
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TS21.19 - Attachment 2

City of Nedlands Map 1 | Lot 50 Dalkeith Road
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TS21.19 - Attachment 3

Map 2 | Lot 50 Drainage Assets
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TS21.19 - Attachment 4
@ City of Nedlands Map 3 | Hackett Road Sewer Main
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TS21.19 - Attachment 5

@ City of Nedlands Map 4 | Cottesloe Main Sewer
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