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1.0 Executive Summary

This report is presented to Council for its consideration of the Local Planning Policy – Interim Built Form Design Guidelines - Broadway Mixed Use Zone (Interim Draft Policy; Attachment 1), which has been modified by Administration following advertising. 

2.0 Recommendation to Committee 

Council:

1. proceeds to adopt the Local Planning Policy – Interim Built Form Design Guidelines - Broadway Mixed Use Zone, with modification as set out in Attachment 1, in accordance with the Planning and Development (Local Planning Schemes) Regulations 2015 Schedule 2, Part 2, Clause 4(3)(b)(ii); and

2. refers the Local Planning Policy – Interim Built Form Design Guidelines - Broadway Mixed Use Zone to the Western Australian Planning Commission for final approval in accordance with State Planning Policy SPP7.3, Residential Design Codes Volume 2 – Apartments 2019 Clause 1.2.3 and the City’s Local Planning Scheme No 3 Clause 32.4(5).

3.0 Background

At the Special Council Meeting of 30 January 2020, Administration presented the Interim Draft LPP, for adoption to advertise. 


Separate to the Interim Draft LPP, Administration is also in the process of preparing context analysis, built form modelling and traffic modelling for the Broadway area, as well as for other areas in the City. This body of work, together with pre-engagement with the local community, is intended to be used to prepare a precinct local planning policy for the Broadway Mixed Use zone and the adjoining up-coded residential areas. Noting that this work was anticipated to take 6 – 12 months to complete from the time of awarding the contract, Administration presented Council with the Interim Draft LPP, which could provide basic built form controls in advance of the ultimate policy being finalised. 

At the Special Council Meeting of 30 January 2020, Council resolved as follows in relation to the Interim Draft LPP:

“Council prepares, and advertises for a period of 21 days, in accordance with the Planning and Development (Local Planning Scheme) Regulations 2015 Schedule 2, Part 2, Clause 4, the Local Planning Policy – Interim Built Form Design Guidelines - Broadway Mixed Use Zone with the following changes:
1. The maximum height in the LPP shall be 12.5m above road level (to Clause 4.2 Table 2 and modify Figure 1 = 4 storeys);

1. There shall be side setbacks of 2m (north side) for all levels and 4.5m (south side) for all levels, 2m front setback, 6m rear setback (Figure 2);

1. Parking is to be provided compliant to City of Nedlands Parking Policy (to Clause 4.6);
 
1. Include Objective 3.5 ‘Reduce visual privacy impacts of new development on neighbouring properties through effective separation and orientation of buildings; and

1. Include objective - To provide a significant residential component in accordance with the objective of the Mixed-Use zone as set out in Part 3, Clause 16 of the Scheme, where a significant residential component means that a minimum of 70% of the total floor space of all uses within any new development is for residential dwellings.”

The Interim Draft Policy was modified as per Council’s resolution and was advertised for a period of 21 days. 

4.0 Discussion

Progressing the Interim Draft Policy

If Council are inclined to adopt the Interim Draft LPP at this time, then a further modification to the policy is required, which is discussed below. If adopted by Council, the Interim Draft LPP will be forwarded to the Western Australian Planning Commission (WAPC) for approval of a number of elements, which is also discussed in further detail below. 



Required modification

At the Ordinary Council Meeting of 31 March 2020, Council resolved as follows:

“The Council:

1. Does not support the introduction a City of Nedlands Design Review Panel; 

2. Instructs the CEO to cease new referrals to Design Review Panels of other Local Governments and the State Design Review Panel; and 

3. Instructs the CEO to cease all work related to implementation of a Design Review Panel; 
a) for the City of Nedlands; and 
b) as a cooperative arrangement for the Western Suburbs Local Governments.”

Section 4.1 (Building Height) and 6.1 (Design Excellence Review) of the Interim Draft LPP allow for consideration of building height above four storeys, where the proposed building receives a design excellence score of 80% or above from a Design Review Panel or a City-engaged architect/urban designer. 

Noting Council’s resolution of 30 January 2020 to stipulate a maximum building height of four storeys, and Council’s resolution of 31 March 2020 to cease all work relating to the establishment of a Design Review Panel, the Interim Draft Policy should be amended as follows, prior to it being adopted by Council:

1. Amend Section 4.1 (Building Height) to remove reference to a design excellence review score, so that this clause only stipulates a maximum building height of 12.5m (four storeys) above road level; and

2. Delete Section 6.1 (Design Excellence Review) and corresponding Appendix 3 (Design Excellence Review Report Template). 

The Interim Draft LPP, modified as per the above, is included as Attachment 1. 

Elements requiring WAPC approval

As per Clause 1.2.3 of the R-Codes Volume 2, the following elements of the Interim Draft LPP cannot be amended without the approval of the WAPC:

1. Tree canopy and deep soil areas;
2. Communal open space;
3. Visual privacy;
4. Car and bicycle parking;
5. Solar and daylight access; and
6. Mixed use.

Accordingly, WAPC approval is required for these elements, prior to them taking effect through the policy. Council’s resolution of 30 January 2020 modified the definition of building height within the Interim Draft LPP. This modification will also require the approval of the WAPC. 

If the Interim Draft LPP is adopted by Council, it will be forwarded to the WAPC for approval of these elements. All other parts of the policy will be operational upon Council adoption.

Administration’s Recommended Approach

Administration’s recommended approach is that Council does not adopt the Interim Draft LPP in its current form. This approach is supported by legal advice which was provided by the applicant of a recent development application on Broadway, as well as separate legal advice recently obtained by the City. This approach is also supported by comments from the State Design Review Panel (SDRP) which is also provided below. 

Administration’s recommended approach for developing localised planning controls for the Broadway area is to follow the existing schedule of work. This includes a detailed context analysis, built form modelling, traffic modelling, and pre-engagement with the local community, to produce a Draft Precinct based-LPP, which will be based on sound town planning principles. This existing schedule of work is discussed in further detail below. 

Legal advice in relation to development application for 135 Broadway, Nedlands

A development application for a mixed-use development at 135 Broadway, Nedlands was presented to the Joint Development Assessment Panel (JDAP) on 3 April 2020 for determination. In support of this application, the applicant presented the JDAP with legal advice prepared by Lavan Legal. Pertinent sections of this advice are as follows:

· The Interim Draft LPP purports to significantly reduce the development potential of sites within the Mixed-Use zone in this locality, which is inconsistent with the Residential Design Codes Volume 2 – Apartments (R-Codes Volume 2). 
· The WAPC has verbally advised the City that the Council cannot redefine building height as it has resolved to do, and that the proposed building height provisions are likely ultra vires. The Interim Draft LPP is therefore unreliable in its current form.
· The City has noted that the Interim Draft LPP has been informed by issues which have arisen out of a development application for a mixed-use development on Broadway. The State Administrative Tribunal (SAT) has consistently held that planning policies that are reactive and have been created with a view to undermine particular proposals should be given minimal weight.
· The SAT has also found that for planning policies to be given weight, they should be based on sound town planning principles and be made the subject of considerable public discussion and scrutiny. The Interim Draft LPP does not meet these two requirements.
· The Planning and Development (Local Planning Schemes) Regulations 2015 (Planning Regulations) require the decision maker to have regard to planning policies, where they are consistent with the Local Planning Scheme. The built form controls proposed through the Interim Draft LPP undermine the usual outcomes associated with an R-AC3 zoning, and the policy is therefore inconsistent with the City’s Local Planning Scheme No. 3 (LPS 3).
· There are a number of provisions within the Interim Draft LPP which require WAPC approval. It is highly unlikely that the WAPC would support these particular aspects of the policy, especially when there is an absence of background planning work informing the policy, which reinforces the clear lack of certainty and imminence.

This legal advice highlights major issues with the Interim Draft LPP in its current form. Primarily, the development of the Interim Draft LPP has not been based on sound town planning principles, which significantly undermines the weight which can be afforded to the policy by decision makers, even if it is adopted by Council.

Legal advice obtained by the City

The City has obtained legal advice from McLeod’s on the matter of the appropriate weight which should be afforded to local planning policies. This legal advice was discussed at the JDAP hearing and is therefore in the public domain and potentially subject to discovery through the Freedom of Information process. This advice has been provided to Councillors. Pertinent sections of this advice are as follows:

· Agree with the abovementioned advice from Lavan Legal, regarding which factors to consider in giving weight to the Interim Draft LPP. However, disagree with Lavan Legal’s position that the Interim Draft LPP is wholly reactive to the development application for 135 Broadway, Nedlands. The predominant motivating purpose of the Interim Draft LPP is not to defeat a particular application but, rather, is to provide a level of localised planning guidance on at least an interim basis until such time as more detailed precinct planning has been carried out. 
· The R-Codes Volume 2 forms part of LPS 3, and it is not possible for the City to adopt a local planning policy which is inconsistent with the Element Objectives of the R-Codes Volume 2. 
· The merits of a development application are assessed against each applicable Element Objective of the R-Codes Vol. 2. If a local planning policy introduces new or amended Acceptable Outcomes, which are inconsistent with the Element Objectives, then an assessment against the Element Objectives will prevail. 
· The Interim Draft LPP is inconsistent with the R-Codes Volume 2 because the draft policy ‘undermines the usual outcomes associated with the designated density code’. 
· There is no limitation on the extent to which the local planning framework may alter building height limits. However, varying building heights through the local planning framework needs to be based on sound town planning principles. 
· In the context of setting building height limits, sound town planning principles require that the Council consider other features in the streetscape and existing buildings, the interface between the Mixed Use zone and adjoining land and other elements of the local character and context. 

While this legal advice challenges the reactive nature of the Interim Draft LPP, it reiterates that local planning policies need to be consistent with the Element Objectives of the R-Codes Volume 2 and need to be based on sound town planning principles. 

Comments from the State Design Review Panel

The Interim Draft LPP was presented to the State Design Review Panel (SDRP) on 4 February 2020. Their comments can be summarised as follows:

· The character/distinctiveness and built form analysis work, which is underway will be critical in informing the final local planning policy and the SDRP strongly supports this evidence-based approach.
· Prior to full built form modelling being undertaken, it would be preferable in the short term to insist on comprehensive context analysis and demonstration of how proposals respond to that context, rather than impose a hastily prepared interim policy that seems likely to result in poor and largely unintended built form outcomes.
· It is highly recommended that the City of Nedlands collaborate with the City of Perth in forthcoming character, built form and community consultation work.
· Development in line with the Interim Draft LPP could result in a lack of recognition of the unique Broadway setting and deliver a generic, non-place-responsive outcome. Any primary controls for built form should be customised towards specific lot circumstances and result in changing development requirements along the length of the Broadway, including response to changing gradients.
· The policy should encourage a strong urban tree canopy.
· The height limit as proposed is inadequate to accommodate four storeys, notwithstanding that Council has indicated a preparedness to accept four storeys. Height definitions should be consistent with the R-Codes. Four storeys at the street will translate to barely one storey at the rear of some of the more elevated lots if it is used as a blanket control. Such an outcome would fail to meet the expectations of LPS 3.
· The proposed height limit also prohibits a more desirable higher floor-to-ceiling height for commercial tenancies.
· The built form controls proposed through the Interim Draft LPP would result in unworkable floor plates, which could push developers towards SAT, where resultant outcomes are unlikely to deliver good quality design or benefit the community.

This advice from the SDRP shows that in its current form, the Interim Draft LPP is not expected to deliver positive built form outcomes for the community. The policy has not been informed by a detailed understanding of the local context, and so is anticipated to deliver generic, out of context development in the locality. 

The above-mentioned legal advice, together with comments from the SDRP, demonstrate two pertinent points in relation to the Interim Draft LPP. Firstly, the statutory weight of the policy, even if adopted by Council, is significantly undermined because it has not been based on sound town planning principles and has not been made the subject of considerable public discussion and scrutiny. Secondly, even if the policy was afforded full statutory weight under the Planning Regulations, it is unlikely to deliver positive development outcomes for the community, because it has not been informed by a detailed understanding of the local context. In light of these fundamental issues with the Interim Draft LPP in its current form, Administration’s recommended approach is to not proceed with the Interim Draft LPP, and instead continue with the existing schedule of work for precinct planning, as outlined below. An alternative recommendation to this effect is included as Attachment 2. 

Existing schedule of work

The City’s LPS 3 was gazetted in April 2019 and as a result, properties along Stirling Highway, Hampden Road, Broadway and Waratah Avenue were rezoned to Mixed Use, and residential densities surrounding these corridors were increased. Noting the desire to provide localised planning controls for these areas, Administration has split this area into a number of activity and transition precincts, with the intent to create a local planning policy framework for each precinct. A plan showing these identified precincts is included as Attachment 3.

The WAPC released Draft State Planning Policy 7.2 – Precinct Design (draft SPP 7.2) in August 2019 for public comment. Draft SPP 7.2 sets out that precincts are areas that require a high level of planning and design focus due to their complexity, whether this is due to mixed use components, higher levels of density, an activity centre designation or character, heritage and/or ecological value. Draft SPP 7.2 sets out a sound methodology to follow when planning for redevelopment in infill scenarios, which includes detailed context analysis and stakeholder and community participation. Administration considers the process advocated by SPP 7.2 is a best practice model and intends to adopt this process for the development of localised planning controls for the City’s identified activity and transition precincts. Noting that draft SPP 7.2 is not yet operational, Administration intends to follow the process set out in draft SPP 7.2 but adopt the localised planning controls through local planning policies, which are already afforded statutory weight under the Planning Regulations. 

Administration has started the process of developing local planning policies, using the methodology set out in draft SPP 7.2, for a number of precincts within the City, as outlined in the table below.

	Precinct
	Stage of policy development

	Nedlands Town Centre
	· Community engagement undertaken August 2019
· Draft local planning policy adopted by Council for advertising September 2019
· Draft local planning policy being advertised March – April 2020
· Detailed context analysis and built form modelling currently being undertaken to inform revision of the draft local planning policy

	Broadway Activity and Transition Areas
	· Interim Draft LPP adopted by Council for advertising January 2020 (Mixed Use-zoned portion only)
· Interim Draft LPP advertised February – March 2020
· Detailed context analysis and built form modelling currently being undertaken to inform revision of the Interim Draft LPP 
· Preliminary community engagement intended to take place in conjunction with the City of Perth (timing subject to COVID-19 restrictions)
· Revised policy intended to be presented to Council mid-late 2020 (dependent on timing of community engagement)

	Waratah Village Activity and Transition Area
	· Community engagement undertaken November 2019 
· Detailed context analysis and built form modelling currently being undertaken to inform preparation of the draft local planning policy

	Hollywood West, Central & East Transition Areas
	· Local character studies undertaken March 2020, which will inform detailed context and character analysis for these areas

	Rose Garden Transition Area
	

	Melvista Transition Area
	


The precinct planning schedule of works to date has been designed to balance the need to ensure policy is based on sound town planning principles by following the best practice model for policy development (as identified through draft SPP 7.2), and the need to expedite policy development for all precinct areas. External consultants have also been engaged to assist Administration in undertaking community engagement, context analysis and built form modelling as part of this policy development.

As outlined in the table above, the City has engaged an external consultant to undertake built form modelling for the Broadway Activity and Transition Areas. This work is comprised of the following deliverables:

1. Local character and distinctiveness study

· Includes a block-by-block, on-the-ground survey of the existing built form within the precinct.
· Reviews the characteristics of the existing built form that informs the character of place.

2. Context analysis

· Identifies the key physical, community and governance considerations relevant to the precinct.
· Reviews the existing location and quality of the public realm within the precinct.

3. Built form modelling

· Assess the most appropriate massing, typology and building height for each street block within the precinct.
· Built form controls based on modelling. 
· A suite of diagrams and text to illustrate the most appropriate building envelope for each street block, which can be used to inform community engagement (community engagement itself is not included in this deliverable). 

This work is anticipated to be finalised mid-2020, after which time Administration intends to coordinate with the City of Perth to run community engagement sessions for the Broadway community (both east and west sides). The context analysis, modelling work and community engagement will then inform the revision of the Interim Draft LPP, which is anticipated to be presented to Council for adoption in mid to late 2020. 

Noting that the above timeline would not produce a policy ready for adoption until mid to late 2020, Administration has planned for Deliverable 1 (Local character and distinctiveness study) and Deliverable 2 (Context analysis) to be finalised in a form ready for Council adoption, in advance of Deliverable 3 (Built form modelling) being finalised. This would mean that, prior to having finalised built form controls, the City could have a Council-endorsed, detailed context analysis for the Broadway precinct. The City would then have a defined existing local character which could inform the assessment of development applications in this area. 


5.0 Consultation

In line with Council’s resolution of 30 January 2020, the Interim Draft LPP was advertised for 21 days (15 February - 7 March 2020) in accordance with Schedule 2, Part 2, Division 2, Clause 4 of the Planning and Development (Local Planning Scheme) Regulations 2015 (P&D Regs 2015) and the City’s Consultation LPP. A notice was published in the newspaper, and details were included on the City’s website and the Your Voice engagement portal.

During the advertising period, the City received a total of 76 Submissions, a few of which were duplicates. A summary of these submissions is included in Attachment 4. Note: Full submissions have also been provided to Councillors.

A graphical summary of submissions is provided below:


The Interim Draft LPP was also presented to the State Design Review Panel (SDRP) on 4 February 2020. SDRP comments are summarised in the Discussion section above. 

Administration also referred the Interim Draft LPP to the Department of Planning, Lands and Heritage (DPLH) on 11 March 2020. To date, a response has not been provided. 

6.0 Strategic Implications

How well does it fit with our strategic direction? 

The City’s Local Planning Strategy identifies Broadway as medium intensity, low to medium rise Urban Growth Area, intended to accommodate a mix of residential and non-residential land uses. Accordingly, the section of Broadway the subject of the Interim Draft LPP is zoned Mixed Use R-AC3 under LPS 3. As highlighted in the legal advice discussed in this report, the Interim Draft LPP in its current form is inconsistent with both the City’s Local Planning Strategy and LPS 3. Therefore, Administration’s preference is to not proceed with the Interim Draft LPP in its current form, and instead proceed with the existing schedule of works.

Who benefits? 

As highlighted in comments from the SDRP, the Interim Draft LPP would not result in beneficial built form outcomes for the community. Therefore, Administration’s preference is to not proceed with the Interim Draft LPP in its current form, and instead proceed with the existing schedule of works.

Does it involve a tolerable risk?

If the Interim Draft LPP is adopted in its current form, there is a risk that it will not be afforded appropriate statutory weight, for the reasons outlined in this report. Administration does not consider that this is a tolerable risk. Therefore, Administration’s preference is to not proceed with the Interim Draft LPP in its current form, and instead proceed with the existing schedule of works.

Do we have the information we need?

As highlighted in legal advice and comments from the SDRP, the Interim Draft LPP has not been informed by sufficient information on the context of the local area. Therefore, Administration’s preference is to not proceed with the Interim Draft LPP in its current form, and instead proceed with the existing schedule of works.

7.0 Budget/Financial Implications

Can we afford it? 

If the Interim Draft LPP is adopted in its current form, legal advice obtained by the City suggests that the statutory weight that will be afforded to it will be minimal. If planning decisions are then made based on this policy, it is very likely that these decisions will be challenged at SAT. The City’s required legal budget would therefore be expected to increase. 

How does the option impact upon rates?

As noted above, the adoption of the Interim Draft LPP in its current form is expected to result in an increase in legal fees for the City. This would likely have an impact on the City’s ratepayers. 

8.0 Statutory Provisions 

Planning and Development (Local Planning Schemes) Regulations 2015

Planning and Development (Local Planning Schemes) Regulations 2015 (the Regulations) Schedule 2, Part 2, Clause 4(3), sets out that after the expiry of the 21-day advertising period, the local government must review the proposed policy in light of any submissions made and resolve to:

· Proceed with the policy without modification; 
· Proceed with the policy with modification; or
· Not to proceed with the policy.

If Council is inclined to adopt the Interim Draft LPP, Administration recommends that the modified version of the policy, as included in Attachment 1, be adopted. 
The modifications included in Attachment 1, which the public have not had the opportunity to comment on, are consistent with previous Council Resolutions, and are not considered to warrant further advertising of the Interim Draft LPP.

9.0 Conclusion 

In response to Council’s resolution of 30 January 2020, Administration is presenting this report with the following recommendation:

1. Proceeds to adopt the Local Planning Policy – Interim Built Form Design Guidelines - Broadway Mixed Use Zone, with modification as set out in Attachment 1, in accordance with the Planning and Development (Local Planning Schemes) Regulations 2015 Schedule 2, Part 2, Clause 4(3)(b)(ii); and

2. Refers the Local Planning Policy – Interim Built Form Design Guidelines - Broadway Mixed Use Zone to the Western Australian Planning Commission for final approval in accordance with State Planning Policy SPP7.3, Residential Design Codes Volume 2 – Apartments 2019 Clause 1.2.3 and the City’s Local Planning Scheme No 3 Clause 32.4(5).

There are fundamental issues with the Interim Draft LPP, as noted in the discussion section of this report. Administration has therefore provided an alternate recommendation for Council to consider (Attachment 2), which recommends that Council does not adopt the Interim Draft LPP in its current form, and that instead, Administration continue with the schedule of works for the development of a local planning policy informed by a detailed context analysis, built form modelling and engagement with the local community.  
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1.0 Executive Summary

The purpose of this report is for Council to provide consent to prepare (adopt) the proposed Scheme Amendment No. 8 to Local Planning Scheme No. 3 (LPS3).

Local Planning Scheme No. 3 (LPS3) was gazetted on 16 April 2019. Modifications from the Minister for Planning introduced changes to the Scheme that increased the density coding surrounding the Waratah Village Neighbourhood Activity Centre from R10, R20 and R25 to R60 and R80. 

At its Meeting held on the 31 March 2020, Council resolved to propose an amendment to lower the density code of the above properties. The City’s resolution reads:

“That Council:

1. immediately initiate a Local Planning Policy to establish a 10-metre height limit in Alexander Road and 26, 28, 29, 31, 33 & 35 Philip Road, Dalkeith;

2. initiates a scheme amendment to reduce the zoning of all recently upcoded properties on Alexander Road from R60 and R80 to R35; and

3.	initiates the above scheme amendment to also reduce the zoning to R35 of the following properties: 107 Waratah Ave, 26, 28, 29, 31, 33, & 35 Philip Road.”

On close consideration of the resolution, Administration recommends the amendment be extended to incorporate three adjoining properties at 7 Alexander Place, 32 Philip Road and 108 Waratah Avenue. The recommended Amendment Area is shown below.
[image: ]

It is proposed that the amendment does the following:

1. Modify the residential density code from R60 to R35 for the following properties:
a) 1, 3, 3A, 5A, 5B, 7A, 7B, 9, 15, 17, 19 and 21 Alexander Road, Dalkeith;
b) 107 and 108 Waratah Avenue, Dalkeith;
c) 29, 31, 33 and 35 Philip Road, Dalkeith; and
d) 7 Alexander Place.

2. Modify the residential density code from R80 to R35 for the following properties:
a) 4A, 4B, 6, 8A, 8B and 10 Alexander Road, Dalkeith; and
b) 26 and 28 Philip Road, Dalkeith.

The above is consistent with the resolution of Council, with the addition of the three abovementioned properties. The resolution relating to the preparation of a local planning policy will be addressed through a separate report to Council.

The City considers the amendment to be a Standard Amendment as it satisfies the following criteria of the Regulation 34 of the Planning and Development (Local Planning Scheme) Regulations 2015 as it is an amendment:

a) that is consistent with a local planning strategy for the scheme that has been endorsed by the Commission; 
b) that would have minimal impact on land in the scheme area that is not the subject of the amendment; 
c) that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area; and
d) that is not a complex or basic amendment.
2.0 Recommendation to Committee

Council:

1. pursuant to Section 75 of the Planning and Development Act 2005, adopt Amendment No. 8 to Local Planning Scheme No. 3 by:

a) modifying the residential density code from R60 to R35 for the following properties:
i. 1, 3, 3A, 5A, 5B, 7A, 7B, 9, 15, 17, 19 and 21 Alexander Road, Dalkeith;
ii. 107 and 108 Waratah Avenue, Dalkeith;
iii. 29, 31, 33 and 35 Philip Road, Dalkeith; and
iv. 7 Alexander Place, Dalkeith.

b) modifying the residential density code from R80 to R35 for the following properties:
i. 4A, 4B, 6, 8A, 8B and 10 Alexander Road, Dalkeith; and
ii. 26 and 28 Philip Road, Dalkeith.

2. in accordance with regulation 35(2) Planning and Development (Local Planning Schemes) Regulations 2015, the City believes that Amendment No. 8 to Local Planning Scheme No. 3 is a Standard Amendment, as it is an amendment:
a) that is consistent with a local planning strategy for the scheme that has been endorsed by the Commission; 
b) that would have minimal impact on land in the scheme area that is not the subject of the amendment; 
c) that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area; and
d) that is not a complex or basic amendment.

3. pursuant to section 81 of the Planning and Development Act 2005, refers Amendment No. 8 to Local Planning Scheme No. 3 to the Environmental Protection Authority.

4. subject to section 84 of the Planning and Development Act 2005 advertises Amendment No. 8 to Local Planning Scheme No. 3 in accordance with regulation 38 of the Planning and Development (Local Planning Schemes) Regulations 2015 and Council Policy – Community Engagement.

3.0 Amendment Details

The amendment seeks to reduce the residential density of a number of properties centred on Alexander Road, Dalkeith. The amendment is proposing to reduce the density from R60 or R80 to R35. If approved, the impact of the reduced density will be:
· Removal of the consideration of multiple dwelling developments against SPP 7.3 Residential Design Codes Volume 2, with all residential development proposals to be considered under Volume 1 of the Codes;
· Increase in average lot area per dwelling unit for single and grouped dwellings from 120m² (R80) or 150m² (R60) to 260m² (R35);
· Decrease in gross development yield of 47%, from 137 dwellings under the current densities to 73. It is noted that yield for multiple dwellings in R60 and R80 may be higher due to the use of plot ratio and minimum apartment sizes in lieu of average lot area per dwelling; and
· Increase in potential for land use conflict with the creation of a R-AC3 / R35 interface where one property could be developed up to 6 storeys (R-AC3) with the neighbouring property limited to 2 storeys (R35). There is also a similar interface issue between R80 (4 storeys) and the proposed R35 area (2 storeys).

Administration considers that in order to be successful, all densities in and around the Waratah Village Neighbourhood Activity Centre should be considered in the light of the built form modelling currently underway. The amendment as currently proposed will create additional land use conflict potential due to the interface between R35 and R80 and R-AC3 density areas. This interface could see building heights of a maximum of 4-6 storeys on one site and 2 storeys on an adjoining site. This is considered to be contrary to the objective of ensuring appropriate transition in densities and resultant built form outcomes.

The gross dwelling yield within the Amendment Area is reduced by nearly half. This equates to a loss of 64 dwelling units, based on gross yield (i.e. total land area divided by minimum average lot area per dwelling). Average lot areas will increase from 120m² or 150m² to 260m². The placement of a R35 density will also introduce a minimum lot area of 260m² for multiple dwellings, which removed an incentive to create multiple dwellings with additional yield compared to a grouped dwelling development.

4.0 Consultation

If the Scheme Amendment is granted consent to advertise, the City will refer the application to the Environmental Protection Authority (EPA) in accordance with Section 81 of the Planning and Development Act 2005. 
 
The application is required to be advertised in accordance with the Planning and Development (Local Planning Schemes) Regulations 2015 (the Regulations). The consultation of this Scheme Amendment is in line with the ‘consult’ engagement process under the City’s Community Engagement Council Policy. Advertisement of a standard amendment is as follows: 
 
· The City must prepare a notice in a form approved by the West Australian Planning Commission (WAPC) giving details of the purpose, where the amendment may be inspected and to whom and during what period submissions can be made.  
· The City must then advertise the amendment by publishing the notice in a newspaper circulating throughout the scheme area, display the notice in the Administration building, provide a copy to all public authorities which are likely to be affected and publish a copy on the City’s website.  
· The advertising period can be no less than 42 days commencing on the day that the notice is published in a newspaper circulating in the scheme area.  
 
Once submissions are received the City must acknowledge in writing the receipt of each submission. 
 
A 60-day consideration period for a standard scheme amendment applies after the end of the submission period, in which the City must consider all submissions and Council must pass a resolution to support, support with modifications or not support the proposed amendment.  
 
Once Council has made their decision on the scheme amendment, all documents will be referred to the WAPC and they will deliver a recommendation to the Minister for Planning. The Minister will then make the final decision on the proposed scheme amendment. 

5.0 Strategic Implications

How well does it fit with our strategic direction? 

This amendment is consistent with the City’s endorsed Local Planning Strategy.

Who benefits? 

The general Nedlands Community benefit from this Scheme Amendment.

Does it involve a tolerable risk?

There is a risk that the amendment will not be supported by the Western Australian Planning Commission (WAPC) or approved by the Minister for Planning. This risk is increased as the amendment is not supported by built form modelling or take into account all densities in and around the Waratah Village Neighbourhood Activity Centre. 

Do we have the information we need?

A Scheme Amendment Document has been prepared and is included at Attachment 1.

6.0 Budget/Financial Implications

Can we afford it? 

Costs associated with this Scheme Amendment include the cost of printing and sending out letters for advertising in accordance with regulation 47 of the Planning and Development (Local Planning Schemes) Regulations 2015 and City of Nedlands Local Planning Policy – Consultation of Planning Proposals. Other costs include staff time that is redirected from other programmed tasks including the Waratah Village Precinct Local Plan Local Planning Policy. 

How does the option impact upon rates?

The effect on rates in the event that the residential densities are reduced is not known at this stage. Any positive or negative effect of the amendment on Gross Rental Value may have a consequent impact on rates income over time.


7.0 Conclusion

The proposed reduction in residential densities of properties centred on Alexander Road, Dalkeith reflects Council’s and the community’s expectations for future development to be consistent with the character and amenity of the existing locality. The R35 density proposed will reduce gross dwelling yield in the Amendment Area by nearly half when compared to the current R60 and R80 densities. The loss of this yield will place pressure on other areas of the City to compensate the loss in order to ensure the City achieves its infill targets as mandated by the WAPC.

The amendment is considered to be a Standard Amendment as defined by regulation 34 of the Regulations. This will allow for the City to advertise it for public comment once assessed by the Environmental Protection Authority, without the need for WAPC approval to advertise.
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1.0 Executive Summary

This report is presented to Council so that it can prepare the Local Planning Policy – Alexander and Philip Roads, Dalkeith Building Height and proceed to advertising. 

2.0 Recommendation to Committee 

Council prepares and advertises for a period of 21 days, in accordance with the Planning and Development (Local Planning Scheme) Regulations 2015 Schedule 2, Part 2, Clause 4, the Local Planning Policy – Alexander and Philip Roads, Dalkeith, Building Height (Attachment 1).

3.0 Background 

At its Meeting held on the 31 March 2020, Council resolved to propose an amendment to modify the deemed-to-comply / acceptable outcome building height for a number of properties. The City’s resolution reads:

That Council:

1. immediately initiate a Local Planning Policy to establish a 10-metre height limit in Alexander Road and 26, 28, 29, 31, 33 & 35 Philip Road, Dalkeith;

2. initiates a scheme amendment to reduce the zoning of all recently upcoded properties on Alexander Road from R60 and R80 to R35; and

3. initiates the above scheme amendment to also reduce the zoning to R35 of the following properties: 107 Waratah Ave, 26, 28, 29, 31, 33, & 35 Philip Road.

On close consideration of the resolution, Administration recommends the local planning policy be extended to incorporate three adjoining properties at 7 Alexander Place, 32 Philip Road and 108 Waratah Avenue. The recommended Policy Area is shown below.
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The resolutions relating to the scheme amendment are the subject of a separate report to Council.

A draft local planning policy has been prepared by Administration and is included at Attachment 1. The draft Policy is consistent with Council’s resolution, with the exception of including the abovementioned additional properties. 

4.0 Discussion 

Effect of draft Policy

Residential development in Western Australia is primarily governed by State Planning Policy 7.3 Residential Design Codes (Codes). Volume 1 of the Codes is structured to provide a series of ‘Deemed-to-Comply’ provisions that where met, provide automatic compliance with the Design Principles. The Codes provide for a local planning policy to modify Deemed-to-Comply provisions. However, local planning policies must remain consistent with the Design Principles. The same approach is relevant to Volume 2 of the Codes, where the Acceptable Outcomes can be modified. Element Objectives are unable to be modified.

The draft Policy intends to place a 10.0m building height limit on the properties within the Policy Area. This is made effective by replacement of the relevant Deemed-to-Comply and Acceptable Outcome provisions. It is important to note that the Policy will not set a cap on building height. Rather, it will replace the default Deemed-to-Comply and Acceptable Outcomes provisions. Where a development does not comply with the Policy, the proposed building height will be considered against the building height Design Principle 5.1.6 P6 (Volume 1) or Element Objectives O 2.2.1-2.2.4 (Volume 2).

If a development is received that does not meet the 10.0m building height limit imposed by the Policy, it will be insufficient to refuse the application on the grounds of non-compliance with the Policy. It will also be insufficient to impose a condition that seeks compliance with the Policy, without assessment against the applicable Design Principle or Element Objectives.

Land use transition

The draft Policy has been prepared in conjunction with proposed Scheme Amendment No.8. This amendment seeks to reduce the residential density within the Policy Area from R60 and R80 to R35. This will lead to potential land use conflict with adjoining R80 and R-AC3 areas, which will continue to allow 4-6 storeys. In comparison, the reduced density code and the draft Policy will limit development to 2 storeys on land abutting the higher coded areas.

Compliance with deemed provisions

The making of a local planning policy is governed by clause 3 of the Deemed provisions for local planning schemes contained in Schedule 2 of the Planning and Development (Local Planning Schemes) Regulations 2015. The deemed provisions are read into Local Planning Scheme No.3. Clause 3(3) of the deemed provisions states:

‘A local planning policy must be based on sound town planning principles and may address either strategic or operational considerations in relation to the matters to which the policy applies’.

Critical to the draft Policy is that it must be based on sound town planning principles. It is contended that the draft Policy does not fully meet this requirement. The draft Policy is being prepared prior to the conclusion of the built form modelling intended to inform policy settings. It is also limited to a specific number of properties without any rationale for this limitation. The effect will be differing approaches to building heights within the Waratah Village Neighbourhood Activity Centre. This can be argued to be contrary to the sound town planning principle of orderly and proper planning.

Clause 3(5) of the deemed provisions states:

‘In making a determination under this Scheme the local government must have regard to each relevant local planning policy to the extent that the policy is consistent with this Scheme’.

The implication of a ‘hard’ building height limit in a small portion of the City will create an inconsistency in the application of building height throughout the Scheme Area. More locally, the differing building height limits will create inconsistencies in the assessment of development in and around the Waratah Village Neighbourhood Activity Centre. 


5.0 Consultation 

If Council resolves to prepare the local planning policy, it will be advertised for 21 days in accordance with Schedule 2, Part 2, Division 2, Clause 4 of the Planning and Development (Local Planning Scheme) Regulations 2015. This will include a notice being published in the newspaper and details being included on the City’s website and the Your Voice engagement portal.  

Following the advertising period, the policy will be presented back to Council for it to consider any submissions received and to:  
 
a) Proceed with the policy without modification; 
b) Proceed with the policy with modification; or 
c) Not to proceed with the policy. 

6.0 Strategic Implications

How well does it fit with our strategic direction? 

This amendment is consistent with the City’s endorsed Local Planning Strategy. The policy is premature in relation to the development of the Waratah Village Precinct Local Plan and precedes finalisation of the built form modelling currently being prepared for Waratah Village including the properties included in this policy.

Who benefits? 

The landowners of Alexander Road, Philp Road and Alexander Place whom this policy encompasses are perceived to benefit from this Scheme Amendment.

Does it involve a tolerable risk?

There is a risk that the Policy if adopted will be challenged at the State Administrative Tribunal. There is also a risk of creating land use conflict due to the building height differences inside and surrounding the Policy Area.

Do we have the information we need?

A draft of the local planning policy has been prepared and is included at Attachment 1. The absence of built form modelling places doubt in regard to whether this policy is based on sound town planning advice.

7.0 Budget/Financial Implications

Can we afford it? 

Costs associated with this draft local planning policy include the cost of printing and sending out letters for advertising in accordance with clause 4 of the deemed provisions and City of Nedlands Local Planning Policy – Consultation of Planning Proposals. Other costs include staff time and resources that is redirected from other programmed priority tasks including the Waratah Village Precinct Local Plan Local Planning Policy. 


How does the option impact upon rates?

The effect on rates in the event that the local planning policy is adopted is not known at this stage. Any positive or negative effect of the Policy on Gross Rental Value may have a consequent impact on rates income over time.

8.0 Statutory Provisions 

Under Schedule 2, Part 2, Clause 3(1) of the Planning and Development (Local Planning Scheme) Regulations 2015, the City may prepare a local planning policy in respect to any matter related to the planning and development of the Scheme area. 

Once Council resolves to prepare a local planning policy it must publish a notice of the proposed policy in a newspaper circulating in the area for a period not less than 21 days. 

The Residential Design Codes allows for replacement of building height Deemed-to-Comply or Acceptable Outcome provisions without the approval of the Western Australian Planning Commission. 

9.0 Conclusion 

The draft local planning policy to limit building height in an area centered on Alexander and Philip Roads, Dalkeith has been prepared in accordance with the deemed provisions. The Policy will replace the relevant Deemed-to-Comply and Acceptable Outcomes of the Residential Design Codes (State Planning Policy 7.3). 

In the event the Policy is adopted, it will not create a ‘hard’ building height limit. This is due to the requirement for variations to the Policy to be considered in accordance with the provisions of the Residential Design Codes. Refusal of a development application on the grounds of non-compliance with the Policy will be an insufficient planning argument.
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1.0 Executive Summary

The purpose of this report is for Council to provide consent to advertise (initiate) the proposed Standard Scheme Amendment No. 6 to Local Planning Scheme No. 3 (LPS 3). 

LPS 3 was gazetted on 16 April 2019. Clause 32.3 of LPS 3 applies to all zoned land within the City of Nedlands. The clause provides guidance on the ceding of rights-of-way and laneway widening in the City.

Clause 32.3 (1) in the current LPS 3 states:

‘32.3(1) 	The owner of land affected by a right-of-way or laneway identified by the scheme, a structure plan, a local development plan, an activity centre plan or a local planning policy is to, at the time of developing or subdividing the land:
a) cede to the local government free of cost that part of the land affected by the right-of-way or laneway; and
b) construct the relevant section of the right-of-way or laneway to the satisfaction of the local government.’

This amendment proposes the re-wording of Clause 32.3(1) to state the following: 

‘32.3(1) 	Where land is affected by and gains benefit from the provision of a right-of-way or laneway identified by the scheme, a structure plan, a local development plan, an activity centre plan or a local planning policy, the owner is to, at the time of developing or subdividing the land:
a) cede to the local government free of cost that part of the land affected by the right-of-way or laneway; and
b) construct the relevant section of the right-of-way or laneway to the satisfaction of the local government.’ 

The City also proposes the addition of Clause 32.3(3) to state the following:

‘32.3(3) 	Where part of a lot has been transferred free of cost to the Crown for the purpose of widening a road or right-of-way or for the purpose of ceding the land for a new right-of-way or laneway, the area ceded shall be included for the purpose of calculating the minimum and average site area and plot ratio in determining development potential.’

Clause 26 of LPS 3 relates to provisions which permit modifications to the R-Codes.
The City proposes the following additions to Clause 26 of LPS 3 with text in bold stating the additional deemed to comply provisions proposed:

‘(4) In relation to land coded R20 or greater: 

(a) Clause 5.3.5 (Vehicular Access) of the R-Codes is modified by including the following modifications to C5.1 and additional deemed-to-comply requirements of C5.8, C5.9 and C5.10: 

C5.1	Access to on-site car parking spaces to be provided:
· Where available, from a right-of-way available for lawful use to access the relevant lot and which is adequately paved and drained from the property boundary to a constructed street; 
· From a secondary street where no right-of-way exists; 
· From a primary street frontage where no secondary street, communal street or right-of-way exists; or
· Where a laneway (secondary street) is identified in accordance with Clause 32.3 (1) of the Scheme, access to on site car parking spaces is to be provided from the ceded and constructed section of the laneway where it is connected to the local road network.

C5.8	Vehicle access points to be designed and located to provide safe access and egress for vehicles and to avoid conflict with pedestrians, cyclists, and other vehicles.

C5.9	Vehicle circulation areas designed to avoid headlights shining into habitable rooms within the development and adjoining properties.

C5.10	Vehicle access points are to be designed and located to reduce visual impact on the streetscape.’

This amendment is in the opinion of the City, considered to be a Standard Amendment as it satisfies the following criteria of Regulation 34 of the Planning and Development (Local Planning Schemes) Regulations 2015:

(e)	an amendment that would have minimal impact on land in the scheme area that is not the subject of the amendment. 

(f)	an amendment that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area. 

(g)	any other amendment that is not a complex or basic amendment.




2.0 Recommendation to Committee

Council:

1. pursuant to Section 75 of the Planning and Development Act 2005, initiates an Amendment to City of Nedlands Local Planning Scheme 3 by:

a) amending the wording of clause 32.3(1) to state:
“Where land is affected by and gains benefit from the provision of a right-of-way or laneway identified by the scheme, a structure plan, a local development plan, an activity centre plan or a local planning policy, the owner is to, at the time of developing or subdividing the land: a) cede to the local government free of cost that part of the land affected by the right-of-way or laneway; and b) construct the relevant section of the right-of-way or laneway to the satisfaction of the local government.”

b) adding clause 32.3 (3) to state: 
“Where part of a lot has been transferred free of cost to the Crown for the purpose of widening a road or right-of-way or for the purpose of ceding the land for a new right-of-way or laneway, the area ceded shall be included for the purpose of calculating the minimum and average site area and plot ratio in determining development potential.”

c) adding clause 26 (4) to state:
“In relation to land coded R20 or greater: 
(a) Clause 5.3.5 (Vehicular Access) of the R-Codes is modified by including the following modifications to C5.1 and additional deemed-to-comply requirements of C5.8, C5.9 and C5.10: 

C5.1	Access to on-site car parking spaces to be provided:
· Where available, from a right-of-way available for lawful use to access the relevant lot and which is adequately paved and drained from the property boundary to a constructed street; 
· From a secondary street where no right-of-way exists; 
· From a primary street frontage where no secondary street, communal street or right-of-way exists; or 
· Where a laneway (secondary street) is identified in accordance with Clause 32.3 (1) of the Scheme, access to on site car parking spaces is to be provided from the ceded and constructed section of the laneway where it is connected to the local road network.
C5.8	Vehicle access points to be designed and located to provide safe access and egress for vehicles and to avoid conflict with pedestrians, cyclists and other vehicles.
C5.9	Vehicle circulation areas designed to avoid headlights shining into habitable rooms within the development and adjoining properties.
C5.10	Vehicle access points are to be designed and located to reduce visual impact on the streetscape.”

2. in accordance with Planning and Development (Local Planning Schemes) Regulations 2015 Section35(2), the City contends that the amendment is a Standard Amendment for the following reasons:

It satisfies the following criteria of Regulation 34 of the Planning and Development (Local Planning Schemes) Regulations 2015: 

(e)	an amendment that would have minimal impact on land in the scheme area that is not the subject of the amendment; 

(f)	an amendment that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area; 

(g)	any other amendment that is not a complex or basic amendment.

3. pursuant to Section 81 of the Planning and Development Act 2005, refers Scheme Amendment No. 6 to the Environmental Protection Authority.

4. subject to Section 84 of the Planning and Development Act 2005, advertises Scheme Amendment No. 6 - Amendment to clause 32.3(1), addition of Clause 32.3(3) and amendment to Clause 26 of Local Planning Scheme No. 3 in accordance with Regulation 47 of the Planning and Development (Local Planning Schemes) Regulations 2015 and City of Nedlands Local Planning Policy – Consultation of Planning Proposals.

3.0 Discussion/Overview

Clause 32.3(1) of LPS 3 relates to all zoned land in the City of Nedlands. The clause provides guidance on the ceding of rights-of-ways and laneway widening in the City of Nedlands. 

Re-wording Clause 32.3 (1) of LPS 3:

The City proposes to reword Clause 32.3 (1) to read: 
‘Where land is affected by and gains benefit from the provision of a right-of-way or laneway identified by the scheme, structure plan, local development plan, activity centre plan or local planning policy, the owner is to, at the time of developing or subdividing the land:

a) cede to the local government free of cost that part of the land affected by the right-of-way or laneway; and

b) construct the relevant section of the right-of-way or laneway to the satisfaction of the local government.’ 

The adoption of LPS 3 in April 2019 increased the development potential of many properties which were up-coded to a higher density code. Various properties which had a lower density code in Town Planning Scheme No. 2 (TPS 2) have taken the opportunity to develop and increase the density on the land with the adoption of LPS 3. Over the past year, the City of Nedlands has experienced an influx of development and subdivision applications. In particular, the City has received proposals for applications on corner lots which are seeking subdivision approvals of up to 5 lots with a crossover for each proposed lot. This pattern results in a street frontage of 5 crossovers with the removal of significant street trees to accommodate the new crossovers, where originally, only one crossover was present with a street frontage which displays a variety of street trees. 

The City is seeking to consolidate access where the land is affected by and gains benefit from the provision of a right-of-way or laneway along properties identified by the scheme, structure plan, local development plan, activity centre plan or local planning policy. The City has received Legal Advice from McLeod’s Barristers and Solicitors, explaining that the amendment to Clause 32.3 (1) of LPS 3 would be more fair and reasonable if it was amended as outlined in this Scheme Amendment. 

Furthermore, this Scheme Amendment will enable the City to protect and maintain tree lined streetscapes, while minimising the extent of crossovers, driveways and hardstands along properties identified by the scheme, structure plan, local development plan, activity centre plan or local planning policy.

The amendment to the wording of Clause 32.3 (1) will allow LPS 3 to strengthen the connection between requiring land to be given up free of cost and demonstrating what the public benefit of that land ceded will have. As such, the rewording of this clause will help firm up the City’s position in the acquisition of rights-of-way and laneways. This distinction will ensure that the amendment to the scheme clause is more consistent with reasonableness and fairness. 

The re-wording of Clause 32.3 (1) is seen to give more clarity and consistency to the existing Clause of LPS 3, to address the requirements of ceding the laneway or right-of-way when the land is affected by AND gains benefit from the right-of-way or laneway.

Based on the above information, it can be considered that this amendment to Clause 32.3 (1) of LPS 3 is consistent with the Planning and Development Act 2005, is for a reasonable purpose and it is reasonable for the City of Nedlands to require a contribution to the cost of constructing a right-of-way or laneway from the owner of the land to which the development relates where the land is affected by and gains benefit from the right-of-way or laneway.

Addition of Clause 32.3 (3) to LPS 3:

The City proposes the addition of Clause 32.3 (3) to state:

‘Where part of a lot has been transferred free of cost to the Crown for the purpose of widening a road or right-of-way or for the purpose of ceding the land for a new right-of-way or laneway, the area ceded shall be included for the purpose of calculating the minimum and average site area and plot ratio in determining development potential.’

The addition of the above Clause to LPS 3 will provide guidance to the City of Nedlands, other decision makers and applicants in understanding how to calculate the minimum and average site area requirements and plot ratio to determine development potential of a property. This means that the equivalent land ceded for the right-of-way or laneway is credited back to the site area in relation to working out a lot’s size and plot ratio. This would allow for the ceding of land to not unfairly impact the development potential of the site in relation to lot size and plot ratio.



Modifications to Clause 26 of LPS 3:

The City proposes the following additions to Clause 26 of LPS 3:

‘(4) In relation to land coded R20 or greater: 

(a) Clause 5.3.5 (Vehicular Access) of the R-Codes is modified by including the following modifications to C5.1 and additional deemed-to-comply requirements of C5.8, C5.9 and C5.10:

C5.1	Access to on-site car parking spaces to be provided:
· Where available, from a right-of-way available for lawful use to access the relevant lot and which is adequately paved and drained from the property boundary to a constructed street;
· From a secondary street where no right-of-way exists; 
· From a primary street frontage where no secondary street, communal street or right-of-way exists; or 
· Where a laneway (secondary street) is identified in accordance with Clause 32.3 (1) of the Scheme, access to on site car parking spaces is to be provided from the ceded and constructed section of the laneway where it is connected to the local road network.
C5.8	Vehicle access points to be designed and located to provide safe access and egress for vehicles and to avoid conflict with pedestrians, cyclists and other vehicles.
C5.9	Vehicle circulation areas designed to avoid headlights shining into habitable rooms within the development and adjoining properties.
C5.10	Vehicle access points are to be designed and located to reduce visual impact on the streetscape.’

The addition of ‘communal street’ to the sentence of bullet point 3 of C5.1 of Clause 5.3.5 (Vehicular Access) ensures that where development applications are proposed for grouped dwellings, all grouped dwellings are required to gain access and egress from the communal street. A communal street is defined by the R Codes as ‘A private carriageway providing joint access to two or more dwellings in a residential development’. The addition of the requirement to gain access to on-site parking from a communal street where available in lieu of a primary street will ensure that multiple crossovers are not proposed through a development application for one site. 

With the influx of applications for grouped dwellings received after the gazettal of LPS 3 in April 2019, development proposals are seeking approval for two or more crossovers to grouped dwelling development sites. Plans for these applications indicate that where a majority of the dwellings will gain access and egress from a communal driveway, one of the dwellings amongst the grouped dwellings will have its own driveway and crossover to the primary street for its own separate access and egress. This results in the unnecessary addition of a second vehicle access point where access to all grouped dwellings can be provided from one communal street. Often the second driveway and crossover results in the removal of street trees and the dominance of hardscaping and garages on the streetscape. 

The explanatory guidelines of the Residential Design Codes Volume 1 - Clause 6.5 Vehicular Access - Figure 53 shown below discusses that individual crossovers to the street are not encouraged. Rather, consolidated access is encouraged. Failure to provide consolidated access can result in a detrimental impact that multiple crossovers have on the amenity and streetscape. Multiple crossovers cause loss of kerbside parking space, lack of space for street trees, interruption to pedestrian use of footpaths and increased hazards for cyclists. This modification to the deemed-to-comply provisions of the R-Codes will ensure that vehicle access is consolidated to the communal street (where available) to encourage shared access by utilising an aggregate vehicle access solution for future development.
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The addition of bullet point 4 of C5.1 to Clause 5.3.5 (Vehicular Access) to state: ‘Where a laneway (secondary street) is identified in accordance with Clause 32.3 (1) of the Scheme, access to on-site car parking spaces is to be provided from the ceded and constructed section of the laneway where it is connected to the local road network’ as a deemed-to-comply requirement is important as it complements the provision of Clause 32.3(1) of LPS 3. This provides the City with the ability to require developers and applicants to provide on-site car parking connected via the portion of the land which is ceded and constructed where it is connected to the local road network. The addition of this clause provides a synergy between the deemed-to-comply provisions of the R-Codes and the provisions of LPS 3, giving the City more head of power and the ability to legally require on-site car parking to be provided from the ceded and constructed section of the laneway where it is connected to the local road network in lieu of the Primary Street.

Including the additional bullet point 4 of C5.1 to Clause 5.3.5 (Vehicular Access) will require rear access to laneways which are identified in Local Planning Policies or other instruments. The inclusion of this clause as a deemed-to-comply requirement is linked with Scheme Clause 32.3 (1) which reinforces that “where land is affected by and gains benefit from the provision of a right-of-way or laneway identified in scheme, structure plan, local development plan, activity centre plan or local planning policy, the owner is to, at the time of developing or subdividing the land: 

a) cede to the local government free of cost that part of the land affected by the right-of-way or laneway; and 
b) construct the relevant section of the right-of-way or laneway to the satisfaction of the local government.” 

The addition of 4(a)(C5.8) to LPS 3 to state “Vehicle access points to be designed and located to provide safe access and egress for vehicles and to avoid conflict with pedestrians, cyclists and other vehicles” as a deemed-to-comply requirement will ensure that development application proposals are assessed to ensure that there is safe access and egress for vehicles to avoid potential danger to pedestrians, cyclists and other vehicles. 

This additional provision as a deemed-to-comply requirement is consistent with the provisions of State Planning Policy 7.3 – Residential Design Codes Volume 2 – Apartments (R-Codes Volume 2). The provision “Vehicle access points to be designed and located to provide safe access and egress for vehicles and to avoid conflict with pedestrians, cyclists and other vehicles” is Element Objective O3.8.1 of 3.8 – Vehicle Access of R-Codes Volume 2. This amendment to LPS 3 will ensure that the same level of provision for safe vehicle access and egress is applied to single and grouped dwellings as it is currently applied to multiple dwellings. 

With an increase in development applications for grouped dwellings, applications are proposing access and egress at odd turning angles, with a lot of these development applications being proposed on roads with a high volume of traffic. This creates problems from the Technical Services Department and Planning Department. Often Traffic Engineer certification is required to ensure that the access and egress to the site does not create conflict for other users of the road. Applicants will be encouraged to design developments with good sight lines, ensuring a smooth uninterrupted path of travel between car parking and the building for the provision of safety to pedestrians, cyclists and other vehicles.

It is important that vehicle access and areas dedicated for the manoeuvring of vehicles are designed to limit vehicle speed and maximise visibility and sight distances as they are frequently within confined spaces. Vehicle access should be designed to protect the safety of all users and reduce the likelihood of a conflict between cars or conflict between cars, cyclists and pedestrians. Footpaths should follow alignments direct to the destination, be separated from vehicle manoeuvring areas and avoid passing closely to ground level windows.

The addition of 4(a)(C5.9) to LPS 3 to state “Vehicle circulation areas designed to avoid headlights shining into habitable rooms within the development and adjoining properties” as a deemed-to-comply requirement will encourage applicants to design proposals where vehicle circulation areas avoid headlights shining into habitable rooms within the development and adjoining properties so as to minimise the impacts on the residents of the building as well as adjoining properties. Poorly designed developments which result in headlights shining into habitable rooms of the subject property or adjoining properties results in a poor amenity outcome, which is discouraged.

This additional provision as a deemed-to-comply requirement is consistent with the provisions R-Codes Volume 2. The provision “Vehicle circulation areas avoid headlights shining into habitable rooms within the development and adjoining properties” is Acceptable Outcome A3.8.4 of 3.8 – Vehicle Access of R-Codes Volume 2. This amendment to LPS 3 will ensure that the same level of provision for a well-designed development is applied to single and grouped dwellings as it is currently applied to multiple dwellings.

The explanatory guidelines of the Residential Design Codes - Clause 6.4 Design of Car Parking Spaces – Figure 51 explains the adverse impacts of the location of parking on the residents where headlights shine into the habitable rooms of the dwelling resulting in light, noise and visual intrusion. On the other hand, the second image to the right on Figure 51 shows that well designed car parking and vehicle circulation areas, with visual screening can ensure that the impact upon residents is reduced / eliminated. 

[image: ]

The addition of 4(a)(C5.10) to LPS 3 to state “Vehicle access points are to be designed and located to reduce visual impact on the streetscape” as a deemed-to-comply requirement will encourage applicants to lodge applications which provide a high quality design to protect the streetscape and the amenity of the locality. This additional provision as a deemed-to-comply requirement is consistent with the provisions R-Codes Volume 2. The provision “Vehicle access points are designed and located to reduce visual impact on the streetscape” is Element Objective O3.8.2 of 3.8 – Vehicle Access of R-Codes Volume 2. This amendment to LPS 3 will ensure that the same level of provision for vehicle access points to reduce visual impact on the streetscape is applied to single and grouped dwellings as it is currently applied to multiple dwellings.

The streetscape contributes to local character. Streetscapes are created by the relationship between landscape and built form, often separating public from private domains. High quality design should be consistent with the existing streetscape character. In order to enhance streetscape, buildings should address the street and create a strong connection and relationship to the street. Vehicle access points, on the other hand, should not dominate the streetscape through the presence of hardstand areas, garages and lack of street trees. Applicants are encouraged to ensure that the visual impact of vehicle access points are reduced by providing good security and passive surveillance, landscaping and shade, safety of access, privacy and open space, and an attractive setting of the streetscape. 



Standard Scheme Amendment:

This amendment is in the opinion of the City considered to be a Standard Amendment as it satisfies the following criteria of Regulation 34 of the Planning and Development (Local Planning Schemes) Regulations 2015:
(e)	an amendment that would have minimal impact on land in the scheme area that is not the subject of the amendment. 

(f)	an amendment that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area. 

(g)	any other amendment that is not a complex or basic amendment.

Key Relevant Previous Council Decisions:

Nil. 

4.0 Consultation

If the Scheme Amendment is granted consent to advertise, the City will refer the application to the Environmental Protection Authority (EPA) in accordance with Section 81 of the Planning and Development Act 2005.    
 
The application is required to be advertised in accordance with the Planning and Development (Local Planning Schemes) Regulations 2015 (the Regulations). The consultation of this Scheme Amendment is in line with the ‘consult’ engagement process under the City’s Community Engagement Council Policy. Advertisement of a standard amendment is as follows: 
 
· The City must prepare a notice in a form approved by the West Australian Planning Commission (WAPC) giving details of the purpose, where the amendment may be inspected and to whom and during what period submissions can be made.  
· The City must then advertise the amendment by publishing the notice in a newspaper circulating throughout the scheme area, display the notice in the Administration building, provide a copy to all public authorities which are likely to be affected and publish a copy on the City’s website.  
· The advertising period can be no less than 42 days commencing on the day that the notice is published in a newspaper circulating in the scheme area.   
 
Once submissions are received the City must acknowledge in writing the receipt of each submission. 
 
A 60-day consideration period for a standard scheme amendment applies after the end of the submission period, in which the City must consider all submissions and Council must pass a resolution to support, support with modifications or not support the proposed amendment.  
 
Once Council has made their decision on the scheme amendment, all documents will be referred to the WAPC and they will deliver a recommendation to the Minister for Planning. The Minister will then make the final decision on the proposed scheme amendment.  

5.0 Strategic Implications

How well does it fit with our strategic direction? 

This Scheme Amendment aligns with the City’s vision of having a clear and concise planning framework under LPS 3. The amendment to Clause 32.3 (1) and addition of Clause 32.3 (3) are seen to provide consistent provisions which are for a fair and reasonable purpose in relation to the ceding of rights-of-way and laneway widening in the City of Nedlands. The amendment to Clause 26 of LPS 3 introduces additional deemed-to-comply requirements which must be met by applications to demonstrate proper and orderly planning.

Who benefits? 

The general Nedlands Community benefit from this Scheme Amendment.

Does it involve a tolerable risk?

There is no risk involved with this project.

Do we have the information we need?

All relevant information required is within the discussion section of the report and Attachment 1 – Scheme Amendment No. 6 Report.

6.0 Budget/Financial Implications

Can we afford it? 

There is no cost associated with this Scheme Amendment other than the cost of printing and sending out letters for advertising this Scheme Amendment in accordance with Regulation 47 of the Planning and Development (Local Planning Schemes) Regulations 2015 and City of Nedlands Local Planning Policy – Consultation of Planning Proposals.

How does the option impact upon rates?

This Scheme Amendment will not result in an increase of City of Nedlands rates. 

7.0 Conclusion

The information provided in this Council Report and Attachment 1 – Scheme Amendment No. 6 Report is submitted to support the Standard Amendment to LPS 3, including amending the wording of Clause 32.3(1), adding Clause 32.3(3), and amending Clause 26. This Standard Scheme Amendment is seen to contribute to proper and orderly planning.
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1.0 Executive Summary

The purpose of this report is for Council to revoke a series of Local Planning Policies and Council policies which are no longer required under Local Planning Scheme No. 3 (LPS 3).

Under Town Planning Scheme No. 2 (TPS 2) there were many Local Planning Policies and planning related Council Policies in effect that are no longer required or able to be enforced under LPS 3.

Administration recommends these policies are revoked as they are no longer required. 

2.0 Recommendation to Committee

Council:

1. revokes the following Local Planning Policies in accordance with the Planning and Development (Local Planning Schemes) Regulations 2015 Schedule 2, Part 2, Clause 6:

a) Subdivision Policy; and

b) Ancillary Accommodation Local Planning Policy.

2. revokes the following Planning Council Policies:

a) Tennis Court Fencing & Lighting.

3.0 Background

Officers have undertaken a comprehensive review of all Council Planning Policies and Local Planning Policies (LPPs) adopted under Town Planning Scheme No.2 (TPS 2).

Under the Planning and Development (Local Planning Schemes) Regulations 2015 (the Planning Regulations), for a policy to be given due regard in the determination of a development application, it should be adopted as a Local Planning Policy. A Council Policy has no standing under the Planning legislation and cannot be applied to a planning decision. Therefore, the Tennis Court Fencing and Lighting planning related Council Policy will need to be revoked. 

There is also the need to revoke all existing Local Planning Policies which are redundant under LPS 3. The planning policies that the Administration seek to revoke are unable to be applied under LPS 3. As explained in the table below the following policies are not currently able to be applied by the City continuing and to host these documents on the City’s websites causes confusion for the public.

Local Planning Policies to be revoked

	Revoke - Planning Policies
	Rationale

	Subdivision Policy 
	This is no longer required under LPS 3 as the provisions are not current and covered by other legislation such as the WAPC model subdivision conditions and Clause 67 the deemed provisions of the Planning Regulations. The provisions of the Policy are currently unable to be applied due to conflicting State legislation. 

	Ancillary Accommodation Local Planning Policy
	This is no longer required under LPS 3. as there are no current provisions relating to ancillary dwellings in LPS 3. Requirements for Ancillary Dwellings are as per the R-Codes V.1. This Policy is unable to be applied under LPS 3 as it explains a Clause which was in TPS 2 which was not carried forward to LPS3. This policy therefore has lost its head of power and not able to be applied and therefore should be revoked. Any modifications to Clause 5.5.1 Ancillary Dwellings of the R-Codes V.1 requires WAPC approval. 



Council Policies to be revoked

	Revoke - Council Policies
	Rationale

	Tennis Court Fencing & Lighting
	This policy is no longer required under LPS 3.

Development approval is required for fencing and light poles as they are not exempt under the City’s Policies. The City cannot exempt development nor impose development standards through a Council Policy it has to be through a Local Planning Policy. If Tennis Court Fencing and Lighting is sought to be exempt from requiring a development application if it meets certain criteria this is better addressed through the Exempt Development Local Planning Policy. If development standards are sought to be imposed this also needs to be done through a Local Planning Policy. Currently this policy although in place has no statutory weight and lighting and fencing of tennis courts would be considered the same as normal lighting and fencing within a property. 




4.0 Consultation

If Council resolves to revoke the listed policies as per Administrations resolution an advertisement will be placed in a local newspaper notifying the public that the policies have been revoked. Please refer to Statutory provisions below.

5.0 Strategic Implications

How well does it fit with our Strategic direction?

The process of revoking redundant policies aligns with the City vision of having a clear and concise planning framework under LPS 3. 

Who benefits?

The general Nedlands Community benefit from the revoking of the listed policies as it seeks to remove confusion regarding redundant policies that can no longer be implemented under LPS 3. 

Does it involve a tolerable risk?

There is no risk involved with this project. All policies sought to be revoked are replaced with planning provisions either in LPS3 or State Planning Policy.

Do we have the information we need?

All relevant information required is within the discussion section of the report. 

6.0 Budget/Financial Implications

Can we afford it?

There is no cost involved with this project. 

How does the option impact upon rates?

There is no financial cost therefore rates are not impacted. 

7.0 Statutory Provisions

Planning and Development (Local Planning Schemes) Regulations 2015

Schedule 2, Part 2, Clause 6 of the Regulations sets out that a local government may revoke a local planning policy by a notice of revocation:

a) prepared by the local government; and
b) published in a newspaper circulating in the Scheme area.

Policies listed under part 1 of the resolution will be revoked in this manner.




Local Government Act 1995

Council Policies are determined in accordance with section 2.7(2)(b) of the Local Government Act 1995 and may be amended or deleted by Council according to circumstances.

Council’s ‘Review of Policies’ Council policy provides guidance for the review of Council Policies. The policy states that Council may review an individual policy at any time whenever Council finds it necessary. 

The Tennis Court Fencing and Lighting Policy listed under part 2 of the resolution will be revoked in this manner.

8.0 Conclusion

Removal of the listed policies which are now redundant will remove any confusion for the community

As such, it is recommended that Council follows the administration recommendation as set out in the resolution.
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1.0 Executive Summary

The purpose of this report is for Council to determine a retrospective development application received from the applicant on 22 November 2019, for primary and secondary street fencing along Nandina Avenue and Camelia Avenue, Mt Claremont. 
The fence is approximately 1.8m in height, lacks proper visual sight line truncation and is mostly visually impermeable (solid). It is constructed of unpainted timber planks.

The application was advertised to adjoining neighbours in accordance with the City’s Local Planning Policy – Consultation of Planning Proposals as the development requires assessment under the Design Principles of the Residential Design Codes (R-Codes) for Street Walls and Fences and Sight Lines. No objections were received during the advertising period.

It is recommended that the application be refused by Council as it does not satisfy the design principles of the R-Codes in respect of height, sight line truncation, visual permeability, and is not consistent with the character of the locality. 



2.0 Recommendation to Committee

Council:

1. refuses the retrospective development application dated 22 November 2019 for primary and secondary street fencing at 2 Nandina Avenue, Mt Claremont, for the following reasons:

a) the fence is not visually permeable, as such it does not meet the Design Principle objectives of Clause 5.2.4 P4 of the R-Codes requiring visual permeability to facilitate street surveillance;

b) the placement of the fence truncation within a vehicle access way is unsuitable and as such does not meet the objectives of Clause 5.2.5 P5 of the R-Codes requiring unobstructed sight lines provided at vehicle access points to ensure safety and visibility; and

c) in accordance with factors to be considered in Schedule 2, Part 9, clause 67 (m) and (n) (ii) of the Planning and Development (Local Planning Schemes) Regulations 2015, the fence is not considered to be sympathetic to the character of the locality and does not positively contribute to the streetscape.  

2. directs the Chief Executive Officer to issue a Direction under section 214 of the Planning and Development Act 2005 (as amended) to remove the development and to restore the land as nearly as practicable to its condition immediately before the development started, to the satisfaction of Council and within 60 days of the date of issue of the Direction.

3.0 Background

3.1	Land Details

	Metropolitan Region Scheme Zone
	Urban

	Local Planning Scheme Zone
	Residential

	R-Code
	R25

	Land area
	500m2

	Additional Use
	No

	Special Use
	No

	Local Development Plan
	No

	Structure Plan
	No

	Land Use
	Residential (Single Dwelling) 

	Use Class
	P – Permitted



3.2	Locality Plan

The subject lot has direct frontage to Nandina Avenue and abuts Camelia Avenue. It is located at the end of a cul-de-sac. Thirteen (13) grouped dwellings that serve as Department of Communities’ public housing are located opposite the property to the west. A Department of Health owned site, containing Graylands Hospital, is located to the north. The property is surrounded on three sides by dwellings and the locality displays residential character. 

[image: ]

4.0 Application Details

The applicant seeks retrospective development approval to construct primary and secondary street fencing. The application was submitted on November 22, 2019 with amended plans being submitted on the 30 April 2020. The details of the application are as follows:

· Fencing has been placed along the entirety of the property’s north-western boundary, the majority of the western boundary and approximately half of the northern boundary. 
· The fence is constructed of lapped pine boards. 
· 60% of the fence will have 40mm x 1320mm openings in each board.
· The fence height is approximately 1.8m above natural ground level. 
· The truncation of the fence extends up to the vehicle access point 

The timber boards that form the fence have already been erected. However, the openings to facilitate visual permeability and the fence truncation have not yet been installed. 

By way of justification in support of the retrospective development application the applicant has submitted a cover letter outlining how the proposal addresses (and should be exempt from) the R-Codes’ design principles and deemed-to-comply requirements. The letter is provided as Attachment 1 to this report.

A summary of this justification letter is provided below:
· Due to the lot’s configuration the only usable outdoor living area for entertaining and recreation is the currently fenced front yard. This necessitates the need for increased privacy and should nullify the requirement for visual permeability. 
· Several neighbouring properties have primary street walls which are not visually permeable. 
· A particularly wide driveway and the assertion that Nandina Avenue is not considered to be a pedestrian thoroughfare make the need for vehicle access sight lines redundant. 
· A solid portion of fence on the northern boundary is warranted given Camelia Avenue is a busy road servicing John 23rd College and the #28 Transperth bus route. 

5.0 Consultation

The applicant is seeking assessment under the Design Principles of the R-Codes for the following:

· Street Walls and Fences
· Sight Lines

The development application was therefore advertised in accordance with the City’s Local Planning Policy - Consultation of Planning Proposals to four residents and landowners (identified in the Consultation Map provided as Attachment 3 to this report). One non-objection was received. Three residents and landowners did not make a submission. These results are summarised as per the below pie graph:   


Figure 1 Consultation Feedback

The following table is a summary of the concerns/comments raised and the City’s response and action taken in relation to each issue: 

	Submission
	No. of times issue raised 
	Officer Response
	Action Taken

	Does not object to the development
	1
	Noted.
	No action required. 



Note: A full copy of all relevant consultation feedback received by the City has been given to the Councillors prior to the Council meeting.

6.0 Assessment of Statutory Provisions

6.1	Planning and Development (Local Planning Schemes) Regulations 2015

Schedule 2, Part 9, clause 67 (Matters to be considered by local government) stipulates those matters that are required to be given due regard to the extent relevant to the application. Where relevant, these matters are discussed in the following sections.

In accordance with clause 67 (m) and (n) (ii) of the Regulations, due regard is to be given to the likely effect of the proposed development’s height, scale, bulk and appearance, and the potential impact it will have on the character of the locality.

6.2	Planning and Development Act 2005 (as amended)

In the event that Council refuses the retrospective application, the matter of the ongoing presence of the fence remains. It is recommended that Council utilises section 214 of the Planning and Development Act 2005 (as amended) to issue a written Direction to the applicant to remove the fence within 60 days of receiving such direction and reinstate the land to its pre-development state. The 60-day time period is the minimum permitted under section 214(6) of the Act. Should the fence not be removed at the expiry of the 60-day period, the Act considers that an offence has occurred. In the event of non-compliance with the Direction, the City may elect remove the development under section 215 of the Act. 

6.3	Policy Consideration

6.3.1	Residential Design Codes – Volume 1 (State Planning Policy 7.3)

The applicant is seeking assessment under the Design Principles of the R-Codes for Street Walls and Fences and Sight Lines as addressed in the below table/s:  

5.2.4	Street Walls and Fences

	Design Principles

	P4 - Front fences are low or restricted in height to permit surveillance (as per Clause 5.2.3) and enhance streetscape (as per clause 5.1.2), with appropriate consideration to the need: 

· for attenuation of traffic impacts where the street is designated as a primary or district distributor or integrator arterial; and 
· for necessary privacy or noise screening for outdoor living areas where the street is designated as a primary or district distributor or integrator arterial.

	Deemed-to-Comply Requirement

	C4 - Front fences within the primary street setback area that are visually permeable above 1.2m of natural ground level, measured from the primary street side of the front fence.

	Proposed

	Approximately half of the entire fence is proposed to have 40mm x 1320mm rectangular openings between each timber board. The majority of the northern boundary portion of the fence is proposed to be solid with no visual permeability. 

	Administration Assessment

	The fence does not meet the deemed-to-comply requirement because the total area of the fence 1.2m above natural ground level does not satisfy the R-Codes definition of visually permeable.

Definition of Visually Permeable: 

“In reference to a wall, gate, door, screen or fence that the vertical surface when viewed directly from the street or other public space has: 

· continuous vertical or horizontal gaps of 50mm or greater width occupying not less than one third of the total surface area; 
· continuous vertical or horizontal gaps less than 50mm in width, occupying at least one half of the total surface area in aggregate.”

The width of the gaps in the proposed fence are 40mm, requiring at least 50% of the aggregate surface area to be permeable. Each opening is 431.84cm2. The application provided a sample depiction of the fence above 1.2m, the size of this sample was 14644cm2 and contained 8 openings. 

431.84cm2 x 8 = 3454.72cm2 aggregate opening area.  3454.72cm2 / 14644cm2 = 23.6% 

Only 23.6% of the aggregate fence area is visually permeable, falling significantly short of the 50% deemed-to-comply requirement. 

Such a significant shortfall also fails to satisfy the Design Principle objective of permitting surveillance to the street as the openings are considered to be too narrow to provide proper surveillance, as viewed from the street. 

As per the City’s Residential Development Local Planning Policy provision 4.6 C4.3, visual impermeability for the northern portion of the fence on the secondary street (Camelia Avenue) is permissible. 



5.2.5	Sight Lines

	Design Principles

	The application seeks assessment under the design principles which are as follows: 

P5 - Unobstructed sight lines provided at vehicle access points to ensure safety and visibility along vehicle access ways, streets, rights-of-way, communal streets, crossovers, and footpaths

	Deemed-to-Comply Requirement

	C5 - Walls, fences and other structures truncated or reduced to no higher than 0.75m within 1.5m of where walls, fences, other structures adjoin vehicle access points where a driveway meets a public street and where two streets intersect (refer Figure Series 9).




	Proposed

	A 1.5m truncation of the fence was proposed within the vehicle access area. See Figure 2 below. 

[image: ]
Figure 2 Proposed Truncation

	Administration Assessment

	The truncation proposed is considered unacceptable as it places the end of the fence directly within the area of a proposed future carport. The need to manoeuvre around the end of the fence will impede the ability of vehicles to safely enter and exit the carport and does not provide an unobstructed sight line. 

A compliant truncation would be setback 1.5m from the crossover/driveway and not intrude into the future carport area. Such a truncation is denoted by the red line in Figure 3 below. 

[image: ]
Figure 3 Alternative Truncation



6.3.2	Local Planning Policy – Residential Development

	Policy Objectives

	3.1	To enhance the amenity and aesthetics of areas within the City. 

3.2	To provide for residential development that is consistent with established or desired streetscapes. 

	Policy Requirement

	4.6	Street walls and fences (including gates) 

Fencing within front setback areas is permitted to be a maximum of 1.2m solid and visually permeable infill above, to a maximum height of 1.8m, measured from the primary street side of the fence. 

	Proposed

	The average height of the fence is approximately 1.8m from natural ground level.

At its highest point it measures 1.8m in height. 

And at its lowest point it measures 1.75m in height.

The fence is constructed of unpainted, lapped pine boards. 

	Administration Assessment

	The height of the fence is compliant with the provisions of Clause 4.6 of the Residential Development Local Planning Policy. 

However, giving consideration to the objectives of the Residential Development Local Planning Policy as well as the appearance and scale of the development and its affect on the character of the locality as per clauses 67 (m) and (n) (ii) of the Planning and Development (Local Planning Schemes) Regulations 2015, the visually impermeable, unpainted timber board fence has an ad-hoc, unfinished aesthetic quality that is not considered to positively contribute to the existing streetscape or be in keeping with the more refined aesthetic of the local character. Neighbouring properties have either low height street walls, visually permeable fencing or high, finished brick street walls.

Furthermore, while visual impermeability for the northern portion of the fence on the secondary street (Camelia Avenue) is permissible, the City’s local road hierarchy lists Camelia Avenue as an ‘Access Road’, the lowest level of road.

Main Roads WA’s definition of ‘Access Roads’ is as follows:

“Access Roads provide access to abutting properties with safety aspects having priority over the vehicle movement function. In urban areas, these roads are bicycle and pedestrian friendly, with aesthetics and amenity also important.”

Considering the importance of aesthetics and amenity in Access Road areas, Administration does not consider solid, ‘unfinished’ timber planks to be in keeping with the character of the locality or contribute aesthetically to the streetscape.



7.0 Conclusion

The proposed development is not considered to satisfy the design principles of the R-codes or the objectives of the City’s Residential Development Local Planning Policy. The fence is not considered to be visually permeable so as to allow passive surveillance of the street and the truncation of the fence has been placed in a way that does not ensure safety of vehicle movement and unobstructed sight lines. Furthermore, the fence is not considered to positively contribute to the streetscape. 

Considering the above, it is recommended that Council refuse the retrospective development application and that a Directions notice be issued for the fence to be removed within 60 days. 
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1.0 Executive Summary

The purpose of this report is for Council to provide consent to advertise (initiate) the proposed Scheme Amendment No. 4 to Local Planning Scheme No. 3 (LPS3).

The amendment proposes changes to Table 3 – Zoning Table. The amendment proposes that Fast Food Outlets will be a non-permissible (‘X’ use) in all zones within the City except for the Urban Development Zone. This will require modification of the permissibility of the use class for the Mixed Use and Neighbourhood Centre Zones.

The amendment is considered a Standard Amendment as it satisfies the following criteria of the Regulation 34 of the Planning and Development (Local Planning Scheme) Regulations 2015:

(a) an amendment relating to a zone or reserve that is consistent with the objectives identified in the scheme for that zone or reserve;
(b) an amendment that is consistent with a local planning strategy for the scheme that has been endorsed by the Commission;
(e)	an amendment that would have minimal impact on land in the scheme area that is not the subject of the amendment;
(f) an amendment that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area;
(g) any other amendment that is not a complex or basic amendment.

2.0 Recommendation to Committee

Council:

1. pursuant to Section 75 of the Planning and Development Act 2005, adopt an Amendment to Local Planning Scheme 3 by:

Amending Table 3 – Zoning Table so that Fast Food Outlet is an ‘X’ use (Not Permitted) in all zones within the City except for the Urban Development Zone. This will require modification of the permissibility of the use class for the Mixed Use and Neighbourhood Centre Zones.
2. in accordance with Planning and Development (Local Planning Schemes) Regulations 2015 section 35(2), the City contends that the amendment is a Standard Amendment for the following reasons:

It satisfies the following criteria of Regulation 34 of the Planning and Development (Local Planning Scheme) Regulations 2015:

a) an amendment relating to a zone or reserve that is consistent with the objectives identified in the scheme for that zone or reserve;

b) an amendment that is consistent with a local planning strategy for the scheme that has been endorsed by the Commission;

c) an amendment that would have minimal impact on land in the scheme area that is not the subject of the amendment;

d) an amendment that does not result in any significant environmental, social, economic or governance impacts on land in the scheme area;

e) any other amendment that is not a complex or basic amendment.

3. pursuant to Section 81 of the Planning and Development Act 2005, refers Scheme Amendment 4 to the Environmental Protection Authority.

4. subject to Section 84 of the Planning and Development Act 2005 advertises Scheme Amendment 4 – Fast Food Outlets in accordance with Regulation 47 of the Planning and Development (Local Planning Schemes) Regulations 2015 and Council Policy – Community Engagement. 

3.0 Amendment Details

Table 3 – Zoning Table controls the type of land uses that are permissible in each zone within the City. Currently, Table 3 states that Fast Food Outlets are a non-permissible use (‘X’ use) in the Residential, Local Centre, Service Commercial and Private Community Purpose zones, and a discretionary use requiring advertising (A use) in the Mixed Use and Neighbourhood Centre zones.

This amendment seeks to make Fast Food Outlets a non-permissible use (‘X’ use) in all zones within the City. The built form associated with a drive through Fast Food Outlet is incompatible with the existing and desired character of the Mixed Use areas of the City. A stand alone, ‘box’ style outlet with drive through facilities will not be complementary to the proposed mix of multi storey, commercial and residential properties that will define these areas. The potential for the intensification of land use that is associated with Fast Food Outlets, including increased noise and traffic, will have a negative impact on the amenity of the Mixed Use zones. 

The City’s recent experience with development applications for large box style commercial developments on major thoroughfares is that the applicant is seeking not to provide a significant residential component in their development. This inhibits the City from meeting its dwelling targets along major corridors that are zoned for Mixed Use, such as Stirling Highway, Broadway and on a smaller scale, Waratah Avenue. 

This potential built form outcome does not align with the objectives of the zone, or the desired future character of the area. Comparatively, a take away only food place with no drive through facility, situated as the ground floor tenancy of a mixed use building will not have an impact on the development contributing to the objectives of the zone, nor will it compromise the development potential of a site.  This style of take away food use is therefore seen as far more compatible with the objectives of the zone and is in keeping with the desired future character of the City’s Mixed Use areas.

As per the Scheme Amendment Justification Report provided as Attachment 1, it is considered that this amendment to Table 3 – Zoning Table also aligns with the responsibilities of a Local Government as per the WA Local Government Act 1995. The Act requires a Local Government to be actively concerned with the needs of the community and provides an avenue to care for their wellbeing through planning legislation.  This amendment is for a community purpose and, in light of this legislation, it is reasonable for the City of Nedlands to be concerned with the health and wellbeing of their community.

4.0 Consultation

If the Scheme Amendment is granted consent to advertise, the City will refer the application to the Environmental Protection Authority (EPA) in accordance with Section 81 of the Planning and Development Act 2005.

The application is required to be advertised in accordance with the Planning and Development (Local Planning Schemes) Regulations 2015 (the Regulations). The consultation of this Scheme Amendment is in line with the ‘consult’ engagement process under the City’s Community Engagement Council Policy. Advertisement of a standard amendment is as follows: 

· The City must prepare a notice in a form approved by the West Australian Planning Commission (WAPC) giving details of the purpose, where the amendment may be inspected and to whom and during what period submissions can be made.
· The City must then advertise the amendment by publishing the notice in the newspaper, display the notice in the Administration building, provide a copy to all public authorities which are likely to be affected and publish a copy on the City’s website.
· The advertising period can be no less than 42 days commencing on the day that the notice is published in a newspaper circulating in the scheme area.

Once submissions are received the City must acknowledge in writing the receipt of each submission.

A 60-day consideration period for a standard Scheme Amendment applies after the end of the submission period, in which the City must consider all submissions and Council must pass a resolution to support, support with modifications or not support the proposed amendment.

Once Council has made their decision on the Scheme Amendment, all documents will be referred to the WAPC and they will deliver a recommendation to the Minister for Planning. The Minister will then make the final decision on the proposed Scheme Amendment.


5.0 Strategic Implications

This Scheme Amendment proposes changes that are consistent with the zoning in the City’s previous Town Planning Scheme No. 2. This proposed amendment is consistent with discussions that Administration has had with Council in relation to the use of Fast Food Outlets. Provision exists within the Planning and Development (Local Planning Schemes) Regulations 2015 for the City to seek amendments to the permissibility of uses through a Scheme Amendment process.

6.0 Budget / Financial Implications

Nil.


Location of submitters

Sales	
Inside 400m radius of policy area	Outside 400m radius of policy area	0.54	0.46	

Format of submission

Sales	
Based on proforma submission	Not based on proforma submission	0.79	0.21	

Overall position on policy

Sales	
Support subject to modifications	Object	0.95	0.05	

Consultation Feedback

Non-Submitter	Non-Objection	3	1	

21
image1.jpeg
((@)\D City of Nedlands




image2.png




image3.png
|
L





image4.png
Multiple carriageway crossings

Individual crossovers should riot be Part of the site is given up for the creation

provided. of ashared access way. Shared access
arrangements with adjoining properties
should be investigated where appropriate.

Figure 53: Veehicle access should be designed to minimise the impact on the street
network and provide for safe ingress and egress from the site.
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Figure 51: Incorporate parking spaces and manoeuvring areas into the design of the building so they

are not located in close proximity to habitable rooms and openings at ground level.
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