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PD14.14  No. 48 (Lot 365) Weld Street Nedlands – 
Retrospective Outbuilding, Patio & Front 
Fence  

 

Committee 13 May 2014 

Council 27 May 2014 

Applicant/Landowner Rohan O’Neill 

Officer Elle O’Connor – Planning Officer 

Director Peter Mickleson – Director Planning & Development 

Director Signature  

File Reference M14/2795 

 

1.0 Executive Summary 
 
It was recently brought to the City’s attention that retrospective works had 

commenced at No.48 Weld Street Nedlands. As a result of this, the owner submitted 

a retrospective planning application for an outbuilding, rear patio and a front fence in 

February 2014. 

An objection has been received regarding amenity, overshadowing and overlooking 

from the retrospective outbuilding and patio. 

It has been referred to Council for determination as officers do not have delegation to 

determine an application under instrument of delegation 6A, where objections have 

been received.  

The development satisfies all relevant deemed-to-comply requirements and design 

principles of the Residential Design Codes of Western Australia (R-Codes). As a 

result the application is recommended for approval. 

1.1 Recommendation to Committee 
 
Approves a retrospective application for an outbuilding, patio and front fence 

at No. 48 (Lot 365) Weld Street, Nedlands in accordance with the application 

and the plans received 14 February 2014, subject to the following conditions: 

  

1. The development shall at all times comply with the approved plans. 
 

2. The visual privacy screen to the patio (as marked in red on the 

approved plans) shall prevent overlooking in accordance with the 
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visual privacy requirements of the Residential Design Codes 2013 (R-

Codes). The structures shall be installed and remain in place 

permanently, unless otherwise approved by the City. 

 

3. All stormwater from the development, which includes permeable and 

non-permeable areas, shall be contained onsite by draining to soak-

wells of adequate capacity to contain runoff from a 20 year recurrent 

storm event. Soak-wells shall be a minimum capacity of 1.0m3 for 

every 80m2 of calculated surface area of the development. 

 

4. Front walls and fences in the primary street setback shall be: 

a) A maximum height of 1.8m above natural ground level at the base of 
the wall; 

b) Visually Permeable above 1.2m in accordance with the Residential 
Design Codes 2013 and Council Policy; and 

c) Truncated or reduced to no higher than 750mm within 1.5m of where 
walls and fences adjoin vehicle access points, including 
neighbouring properties. 

 

5. Any additional development, which is not in accordance with the 

original application or conditions of approval as outlined above, will 

require further approval by Council. 
 

Advice Notes specific to this approval: 

 

a. All downpipes from guttering shall be connected so as to discharge 

into drains which shall empty into a soak-well and each soak-well 

shall be located at least 1.8m from any building, and at least 1.8m 

from the boundary of the block. 

 

1.2 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the design principles of the Residential Design Codes of Western 
Australia, contributing to well-planned and managed development in the City of 
Nedlands. 
 

2.0 Background 
 

Property address No. 48 (Lot 365) Weld Street, Nedlands 

Lot area 787m2 

Zoning: 
Metropolitan Region Scheme Urban 

Town Planning Scheme No. 2 Residential (R15) 
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Figure 1: Locality Plan 

 
2.1  Key Relevant Previous Council Decisions 
 
N/A 
 

2.2 Legislation / Policy 
 

 Planning & Development Act 2005 

 City of Nedlands Town Planning Scheme No. 2 (TPS2) 

 Residential Design Codes of WA 2013 (R-Codes) 
 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
Required by legislation:   Yes  No  
Required by City of Nedlands policy:  Yes  No  
 
Due to the works being retrospective, the City received one (1) objection which 
raised the following issues: 

 

 The outbuilding is too close to the property boundary; 

 The outbuilding will overshadow the southern lot; 

 The outbuilding will create too much noise; 
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 The patio will result in visual privacy concerns; and 

 The works are unsightly and will devalue their property. 
 

4.0 Budget / Financial Implications 

 
N/A 
 

5.0 Risk management 
 
N/A 
 

6.0 Discussion 
 

6.1  Introduction 
 
The application has been assessed and complies with all requirements and design 
principles of the Residential Design Codes of Western Australia (R-Codes) and 
Town Planning Scheme 2 (TPS2).  

Administration Comment: 
 
All of the concerns raised in the objection received (visual privacy, overshadowing, 
noise and amenity) have been assessed in accordance with the R-Codes and 
discussed below.  
 

Objection  Relevant Clause Requirement 
(R-Codes) 

Proposed  

Overshadowi
ng from the 
Shed 

Clause 6.4.2 – 
Solar access for 
adjoining sites 

25% of the southern 
lot 

2% of the southern lot 

The shed is 
too close to 
the boundary 

Clause 6.4.4 - 
Outbuildings 

1m setback from any 
boundary 

1.2m setback from 
the southern 
boundary 

Overlooking 
from the patio  

6.4.1 – Visual 
privacy 

Any overlooking shall 
be screened to a 
minimum of 1.6m 

1.6m high permanent 
screen on the 
southern side of the 
patio (Condition 2) 

Noise Any noise 
generated from the 
shed is required to   
be in accordance 
with the 
Environmental 
(Noise) 
Regulations (1997)  

N/A - Not a R-Code 
requirement  

N/A - Not a R-Code 
requirement 
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6.2    Amenity 
 
6.2.1  Preservation of Amenity 
 
Scheme clause 5.5.1 (Preservation of Amenity) states: 
 

‘Without limiting the generality of Clause 6.5 the Council may refuse to approve 
any development if in its opinion the development would adversely affect the 
amenity of the surrounding area having regard to the likely effect on the locality in 
terms of the external appearance of the development, traffic congestion and 
hazard, noise or any other factor inconsistent with the use for which the lot is 
zoned.’ 

 
Due to the small size of the outbuilding (5mx5m) and the compliant 1.2m setback 
from the southern boundary, it is not considered that the external appearance will 
adversely affect the amenity of the area.  
 

6.3 Conclusion 
 
It is considered that the retrospective outbuilding, patio and front fence satisfy both 
deemed-to-comply requirements and all of the listed design principles. The additions 
are not considered to unduly impact upon the access to direct sun, privacy or 
amenity of the adjoining properties and appurtenant open spaces.  

As a result, the application is recommended for approval subject to conditions. 

7.0 Attachments 
 
1. Proposal Plans 
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PD15.14  No. 40 (Lot 312) Dalkeith Road Nedlands 
– Retrospective Amendments to Garage 
to Single House 

 

Committee 13 May 2014 

Council 27 May 2014 

Applicant T & S Martin 

Owner T Martin 

Officer Thomas Geddes – Planning Officer 

Director Peter Mickleson – Director Planning & Development 

Director Signature 
 

File Reference M14/5676:DA14/38 

 

1.0 Executive Summary 
 
This application is for retrospective amendments to a garage approved in January 

2012. The amendments comprise the extension of the boundary wall along the 

southern site boundary, the rebuilding of the original garage boundary wall, an 

additional door to the rear of the garage, the relocation of the main garage door and 

an additional retaining wall to the east of the garage. 

The extension of the garage boundary wall did not have planning approval and the 

extension of this wall necessitated consultation with the adjoining neighbour as it 

does not meet the deemed-to-comply requirements of the R-Codes.  

The application has been referred to Council for determination as officers do not 

have delegation to determine an application under instrument of delegation 6A, 

where objections have been received.  

It is considered that the garage boundary wall extension does not satisfy the design 

principles of clause 5.1.3 P3.1 (Lot boundary setback) of the Residential Design 

Codes of Western Australia (R-Codes) and will not satisfy clause 5.6.3(b) of Town 

Planning Scheme No. 2 relating to garage boundary walls. 

As a result, the extension to the garage boundary wall is recommended for refusal. 

The remaining amendments (relocation and addition of garage doors, rebuilding of 

existing boundary wall and the added retaining walls) are recommended for approval 

if the extension to the garage boundary wall is refused. 
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1.1 Recommendation to Committee 
 
Council: 

 

1. Refuses the part of the application for retrospective garage extension 

which relates to the extended boundary wall at No. 40 (Lot 312) Dalkeith 

Road, Nedlands in accordance with the application received on 30 January 

2014 and the plans received on 3 April 2014, for the following reasons: 

 
a. This refusal relates to the extended portion of the garage boundary 

wall (as marked in red on the attached plans). 
 

b. The extended garage boundary wall does not meet the provisions of 
clause 5.6.3(b) of Town Planning Scheme No. 2 as it is considered to 
adversely affect the access to light to a room overlooking the 
boundary. 

  
c. The extended garage boundary wall does not meet the provisions of 

clause 5.1.3 (lot boundary setback) of the Residential Design Codes of 
Western Australia (design principles) as it will have an adverse effect 
upon the adjoining property in terms of: 

 

i. The building bulk; 
ii. The impact upon the amenity of the adjoining property; 
iii. Access to direct sunlight for the adjoining property; and  
iv. The contribution of this extended wall to the prevailing 

development context of the locality. 
 

d. The proposal will not be orderly and proper planning. 
 

2. Approves the parts of the application for retrospective garage extension 

which relate to the altered doors to the garage, the rebuilding of the 

existing garage boundary wall and retaining walls at No. 40 (Lot 312) 

Dalkeith Road, Nedlands in accordance with the application received on 30 

January 2014 and the plans received on 3 April 2014, subject to the 

following conditions: 

 
a. The development shall at all times comply with the approved plans. 

 
b. This approval does not apply to the extended portion of the garage 

boundary wall (as marked in red on the attached plans). 
 

c. All footings and structures of the approved portions of retaining and 
boundary walls shall be constructed wholly inside the site boundaries 
of the Certificate of Title. 
 

d. The approved portion of garage boundary wall shall be finished to a 
professional standard, to the satisfaction of the City. 
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e. All stormwater from the development, which includes permeable and 

non-permeable areas, shall be contained onsite by draining to soak-
wells of adequate capacity to contain runoff from a 20 year recurrent 
storm event. Soak-wells shall be a minimum capacity of 1.0m3 for 
every 80m2 of calculated surface area of the development. 
 

Advice Notes specific to this approval: 

a. All downpipes from guttering shall be connected so as to discharge 

into drains which shall empty into a soak-well and each soak-well 

shall be located at least 1.8m from any building, and at least 1.8m 

from the boundary of the block. 

 

b. The applicant shall make application to the City for a Building 

Approval Certificate regarding the unauthorised works. 

 

3. Instructs Administration to direct the owners to remove the unapproved 
extension to the garage boundary wall. 

 

1.2 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the design principles of the Residential Design Codes of Western 
Australia, contributing to a well planned and managed development in the City of 
Nedlands. 
 

2.0 Background 
 

Property address No. 40 (Lot 312) Dalkeith Road, Nedlands 

Lot area 1012m2 

Zoning: 
Metropolitan Region Scheme Urban 

Town Planning Scheme No. 2 Residential (R10) 

 
The original planning approval (dated 16 January 2012) for the garage extension 

(attachment 1) involved the retention of an existing garage boundary wall against the 

southern site boundary, with the extension to the garage being set back in 

accordance with the deemed-to-comply requirements of the R-Codes (1.5m).  

The original boundary wall was constructed prior to 1947 when additions to the 

existing garage were approved (dated 21 March 1947) by the Nedlands Road Board 

(attachment 2). The property file does not contain any information pertaining to the 

construction of this garage prior to 1947.  
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The approved building permit (attachment 3) for the garage extension labelled the 

extended garage boundary wall as existing and the original plans which came in with 

this application showed new footings being constructed for the existing wall. 

The existing boundary wall collapsed during construction and was reconstructed by 

the applicant. The City received a complaint from the adjoining landowner due to the 

extended boundary wall limiting light access to a bedroom. 

2.1  Key Relevant Previous Council Decisions 
N/A 
 

2.2 Legislation / Policy 
 

 Planning & Development Act 2005 

 City of Nedlands Town Planning Scheme No. 2 (TPS2) 

 Residential Design Codes of WA 2013 (R-Codes) 

 Council Policy 6.4 – Neighbour Consultation (Neighbour Consultation policy) 

 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
Required by legislation:   Yes  No  
Required by City of Nedlands policy:  Yes  No  
 
Due to the proposed variation from deemed-to-comply R-Code setback 
requirements, advertising was undertaken by the City from 25 February 2014 to 4 
March 2014.  
 
The City received one (1) objection which related to the boundary wall. 
 
The following issues were raised by submitter relating to the proposed boundary 

wall: 

1) The extended wall will be roughly twice the height of the fence and block 

natural light access to rooms along this boundary. 

2) The impact of the wall will limit the ability of the owners to maintain tenants at 

the property. 

4.0 Budget / Financial Implications 
N/A 

 
5.0 Risk management 
N/A 
 

 
 



Reports PD14.14 to PD18.14 – 13.05.2014 to 27.05.2014 

11 
 

6.0 Discussion 
 
6.1 Introduction 
 
This application involves retrospective amendments to an extension to an existing 
garage approved in January 2013. Namely the extension of the boundary wall 2m 
along the southern site boundary in lieu of building in accordance with the planning 
approval for the structure.  
 
The original planning approval included the existing boundary wall on site being 
retained and the remainder of the garage extension being built 1.5m from the 
southern boundary in accordance with the R-Codes deemed-to-comply 
requirements. During construction, the original boundary wall collapsed and was 
subsequently rebuilt and extended. 
 
The remaining amendments (i.e. the realignment of the main garage door, addition 
of a door to the rear of the garage and additional retaining) comply with the deemed-
to-comply requirements of the R-Codes. The rebuilt garage wall (excluding the new 
extended portion) is considered to be in accordance with the original garage 
boundary wall which had existed on site since before 1947. 
 
6.2 Garage Boundary Wall Design Principle Assessment 
 
The retrospective proposal involves an extension to a boundary wall which does not 
meet the deemed-to-comply requirements of the R-Codes as it is to be located in an 
R10 area. The R-Codes do not provide deemed-to-comply requirements for 
boundary walls in R10 areas, only those in R20 or higher.  
 
As the proposed boundary wall does not meet the deemed-to-comply requirement, it 
is required to be assessed against the design principles for boundary walls: 
 
“P3.2 Buildings built up to boundaries (other than the street boundary) where this: 
 

1) Makes more effective use of space for enhanced privacy for the occupant/s or 
outdoor living areas;” 
 
Administration Comment: 
 

 This design principle is not considered to be relevant as the extended 
boundary wall does not directly relate to outdoor living areas or the 
privacy of the subject site. 
 

2) “Does not compromise the design principles contained in clause 5.1.3 P3.1;” 
 
Note: These design principles in clause 5.1.3 P3.1 relate to the impact of 
building bulk on adjoining properties, the provision of adequate direct sun and 
ventilation to buildings and protection of privacy for adjoining properties. 
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Administration Comment: 
 
Impact of building bulk: 

 The extended boundary wall is located adjoining a bedroom and the 
bulk of this structure is considered to negatively affect the adjoining 
property. 
 

Impact of the structure on access to light and ventilation: 

 Access to sunlight for the adjoining property will be negatively affected 
by the extended garage boundary wall, especially in winter, due to the 
orientation of the sites. 
 

Impact of the structure upon the privacy of adjoining residences: 

 The extended boundary wall is not considered to have a significant 
impact upon the privacy of the adjoining dwelling, due to the lack of 
windows along its length and the non-habitable use of the structure. 
 

The extended boundary wall is not considered to comply with the listed design 
principle due to the impact of building bulk and access to direct sunlight. 
 

3) “Does not have any adverse impact on the amenity of the adjoining property;” 
 
Administration Comment: 

 

 It is considered that due to the height and bulk of the garage wall, the 
amenity of the adjoining property will be adversely impacted if this 
extension is to be approved. If the extended boundary wall adjoined 
non-habitable rooms or walls without major openings onto habitable 
rooms it would be considered to have a limited effect upon the amenity 
of the adjoining site. 
 

4) “Ensures direct sun to major openings to habitable rooms and outdoor living 
areas for adjoining properties is not restricted; and” 

 
Administration Comment: 

 

 As per point (2) above, the access to direct sunlight will be impacted by 
the extended garage wall, especially during winter when additional 
overshadow occurs. The adjoining property owners have raised 
concerns regarding the access to sunlight for their property. 
 

5) “Positively contributes to the prevailing development context and streetscape.” 
 
Administration Comment: 
 

 It is not considered that the extended portion of the boundary wall 
positively contributes to the prevailing development context of the site. 
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6.3  Garage Boundary Wall - Town Planning Scheme No.2 Assessment 
 
Under clause 5.6.3 of the City of Nedlands Town Planning Scheme, “the Council 
may approve a garage to be erected on the side boundary of any lot, if”: 
 

a) “There is an existing garage on the adjoining lot within 1m of that boundary 
and adjacent to the proposed garage; or” 
 
Administration Comment: 
 

 No garage exists on the adjoining property within 1m of the shared 
boundary with No. 40 Dalkeith Road. 
 

b) “Any house on the adjoining lot is of substantial construction and located not 
more than 2.5m from that boundary, but constructed in such a manner that 
light and ventilation to the rooms overlooking that boundary are not adversely 
affected; and” 

 
Administration Comment: 
 

 While the dwelling at No. 42 Dalkeith Road is considered to be of 
substantial construction, the extended portion of the garage 
boundary wall is considered to adversely affect the access to light 
to the bedroom adjoining the extended portion. 

 
c) “No danger of spread of fire exists due to the proximity of overhanging eaves.” 

 
Administration Comment: 
 

 The eaves of No. 42 Dalkeith Road are set back more than 500mm 
from the property boundary and the garage boundary wall is of a 
parapet wall construction. This separation meets the relevant 
Building Code of Australia requirements. 

 
6.4 Conclusion 
 
It is considered that the retrospective extension to the garage boundary wall does 

not satisfy all of the listed design principles relating to lot boundary setbacks. The 

remainder of the retrospective works, comprising additional retaining and altered 

doors to the garage are considered to meet the relevant deemed-to-comply 

requirements of the R-Codes. 

Access to direct sunlight and ventilation for the bedroom on the adjoining property is 

directly impacted by the extended boundary wall.  

Due to the impact of the boundary wall upon the adjoining property, it is 

recommended that the retrospective extension to the boundary wall not be approved 

and that the wall be amended to be in accordance with the extent of the original wall 

and the original planning approval. The additional retaining and amendments to the 
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location of the doors are recommended for approval, subject to the conditions listed 

in section 1.1. 

7.0 Attachments 
 
1. Original development application plans (Dated 21 December 2011) 
2. Garage extension approval (Dated 21 March 1947) 
3. Building Permit site plan (Dated 8 October 2012)  
4. As constructed plans (Dated 3 April 2014)  
5. Photographs of structure 
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PD16.14 No. 138 (Lot 9) Victoria Avenue, Dalkeith - 
Proposed Four-Storey Single House, 
Outbuilding & Front Fence  

 

Committee 13 May 2014 

Council 27 May 2014 

Applicant Lyons Architects 

Landowner R De Campo 

Officer Matt Stuart – Senior Statutory Planning Officer 

Director Peter Mickleson – Director Planning & Development Services 

Director Signature 
 

File Reference VI1/138-02 : DA12/411 : M13/6182 

Previous Item Nil. 

 

1.0 Executive Summary 

 

The purpose of this report is for Council to consider a planning application for a large 

dwelling, which has variations, to which officers do not have delegation to determine. 

 

This proposal is for a large, four-storey building and associated minor structures, on 

Victoria Avenue overlooking the Swan River. There are many variations to the 

planning requirements, relating to the number of floors, visual privacy, wall setbacks, 

and front fences. In addition, objections specific to these variations have been 

received from the community. 

 

The number of floors is a Scheme requirement that is open to interpretation, 

however it is mandatory. On balance, it is considered that the proposal does not 

comply. 

 

The side wall setbacks on both sides are imposing upon the sensitive areas of the 

neighbouring properties, which does not comply. 

 

As a result of the significant issues pertaining to the design, and the unreasonable 

prospect of imposing conditions to bring it into conformity, the application is 

recommended to the Council for refusal. 
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1.1 Recommendation to Committee 

 

Council refuses an application for a Four-Storey Single House, Outbuilding & 

Front Fence at No. 138 (Lot 9) Victoria Avenue, Dalkeith, in accordance with 

the application dated 15 October 2012 and amended plans received on 13 

December 2013 and 21 March 2014, for the following reasons: 

1. The proposal does not comply with the two-storey height limit for 
residential use, in accordance with TPS2 cl. 5.11(i).  

2. The proposal does not comply with visual privacy requirements to the 
northwest, in accordance with R-Codes cl. 5.4.1, C1.1-1.2 and P1.1-1.2. 

3. The proposal does not comply with visual privacy requirements to the 
southeast, in accordance with R-Codes cl. 5.4.1, C1.1-1.2 and P1.1-1.2. 

4. The proposal does not comply with wall setbacks requirements to the 
northwest, in accordance with R-Codes cl. 5.1.3 C3.1 and P3.1. 

5. The proposal does not comply with wall setbacks requirements to the 
southeast, in accordance with R- Codes cl. 5.1.3 C3.1 and P3.1.  

6. The proposal does not comply with the amenity considerations of TPS2 
cl. 5.5.1. 

7. The proposal does not represent orderly and proper planning, in 
accordance with TPS2 cl 6.5.1.  

1.2 Strategic Plan 

 

KFA: Natural and Built Environment 

 

2.0 Background 

 

Property address (Site) No. 138 (Lot 9) Victoria Avenue, Dalkeith 

Lot area 2,160m2 

Zoning / 
Reserve 

MRS Urban 

TPS2 Residential at R12.5 

 

In 2012, a planning application for a Single House on the Site was lodged with the 

City and numerous plans have been submitted and assessed. 

 

The Site has frontages to Victoria Avenue to the east and the Swan River to the 

west, and located adjacent to Single Houses to the north and south, as seen in the 

location plan below. 
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Figure 1 - Location Plan 

 

Photographs depict an existing Single House on the Site; and the relationship 

between the Site and the surrounding built and natural environments (Attachment 

2). 

 

2.2 Legislation / Policy 

 

 City of Nedlands Town Planning Scheme No. 2 (TPS2 or Scheme) 

 Residential Design Codes of WA 2013 (R-Codes) 

 Council Policy – Fill & Fencing 

 Council Policy – Neighbour Consultation 
 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
Required by legislation (Scheme / R-Codes): Yes    No  
Required by City of Nedlands policy (Neighbour Consultation): Yes    No  
 

3.2 How and when was the community consulted? 

 

Two-storey notification sign and 

Community consultation period: 

21 March – 04 April 2014 

(three objections) 

 

 

 

 

Development Site 
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3.3 Consultation summary 

 

Summary of comments received 

Issue: Two-Storey Rule 

 The City has previously ruled that a neighbouring property must comply with 
the two-storey rule. The method used was reliant of design and intent, rather 
than labels, and the City should be consistent. 

 The design of the archive store suggests its function is not for storage, in terms 
of: 

o The sheer size of the room and windows; 
o The western sun in summer damaging documents; 
o Location; and 
o The adjoining garden terrace unable to be maintained from the solid 

windows, which needs a 1.0m balustrade under the BCA and therefore 
likely to be used as a terrace, which would be in breach of the visual 
privacy standards. 

 The volume of documents in the 63m2 space is beyond normal domestic use, 
and a Home Occupation / Business is limited to 50m2. 

 The City should clearly see the intended purpose through masking of names, 
which makes a sheer mockery of the rule. 

 The application not capable of approval, and the Council should not even 
entertain an application that does not comply. 

 Request that the Council not create a situation of more unlawful development 
in the street, and its consequential drain on resources. 

 The weight of the compactus would be 2-3 tonnes each, total 30 tonnes. Would 
require special engineering analysis and structural support, which may heavily 
restrict the use of the room below 

Issue: Wall Setbacks 

 Are substantially greater than neighbouring properties, and the deemed-to-
comply standards. 

 The FFL’s are higher than adjoining neighbours, therefore the impact of 
variations are greater. 

 The magnitude of variations will affect neighbour’s amenity because of bulk 
and overlooking. 

 Doesn’t comply with the Design Principle, regarding bulk and scale impacts. 

 Doesn’t comply with the Design Principle, regarding overshadowing impacts. 

 Under the Design Principle, visual privacy does not comply either. 

 The R-Codes have been carefully created to protect neighbours and the 
streetscape / riverscape. 

 Not capable of approval, and the Council should not even entertain an 
application that does not comply. 

 

Issue: Visual Privacy 

 All windows, including some non-Major Openings, with cones of vision into 
neighbouring property to be obscured and/or redesigned to be hi-lites. 
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Issue: Amenity 

 Complete disregard for amenity. 

 Overall volume and bulk as it presents to the streetscape and riverscape is 
appalling, and worse than No. 136. 

 Council should only approve design complying to the deemed-to-comply 
standard. 

 

Note: A full copy of all relevant consultation feedback received by the City has been given 

to the Councillors prior to the Council meeting. 

 

4.0 Budget / Financial Implications 
 
The application is for works to be constructed on a private lot, and therefore has no 
budget or financial implications for the City. 
 

5.0 Risk Management 
 
Not applicable. 

 
6.0 Discussion 
 

6.1 Planning Assessment 
 
The proposal involves the demolition of the existing development, and the 
construction of a four-storey house, outbuilding and front fence on the Site, as 
depicted in the submitted plans (Attachment 1). 
 

Please note that a full copy of all relevant consultation feedback received by the City 

has been given to the Councillors prior to the Council meeting. 

Variations include the following: 
a) Number of storeys; 
b) Visually privacy of the side neighbours; 
c) Wall setbacks to the side and rear boundaries (see below table); and 
d) Visual permeability and height of the front fence. 

 

Table 1: Wall Setback Variations 

Floor  Direction Wall 
Required 
Setback 

Proposed 
Setback 

Comment 

Under-
Croft 

(N) 
Whole building (at 
Tool room) 

3.5m 
 2.65m 

Abuts unenclosed Outdoor Living 
Areas & Major Openings 

(S) 
Whole building (at 
Stairs) 

2.8m Abuts several Major Openings & 
balconies 

Ground 

(S) 
Whole building (at 
Kitchen) 

4.7m 3.4m 

Abuts several Major Openings & 
balconies 

(N) 
Whole building (at  
Living) 

Abuts Major Openings Outdoor Living 
Areas on Lower Ground floor & Not 
Major Openings on Ground floor 
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6.1.1 Number of Floors - Clause 5.11(i) 

TPS2 clause 5.11(i) limits the maximum number of floors to two, unless they are only 

for certain uses, as below (emphasis added): 

‘No site shall be developed or building constructed: 
 i) to contain more than two storeys directly above each other in the case of 

residential use or three storeys in the case of other uses, excluding areas 
for plant and equipment, storage, toilets and the parking of wheeled 
vehicles;’ 

 
The proposed development includes two main floors on the upper levels, with two 
other levels below. The lowest level is storage (‘Kayak Store’ and ‘Gardener’s Store’) 
and therefore compliant; however the Undercroft floor includes a large room labelled 
as an ‘Archives Store’. This large room was originally labelled as a ‘Workshop’, then 
an ‘Undercroft’, then a ‘Display Parking Garage’. 
 
The Council is entitled to look behind the label of a room to see whether that room 
may be used for a prohibited purpose, as was established in relevant SAT cases, 
including Pearce and City of Wanneroo [2010] WASAT 77 (Pearce) and Su and City 
of Canning [2011] WASAT 34. In Pearce, the Tribunal initially found that (para 35, 
emphasis added): 

‘Having regard to the evidence as to what activity is, in reality, proposed by a 
development application, it is for the planning authority to characterise the 
proposed land use and then determine the application on its planning 
merits.’ 

 
In reaching its conclusion that ultimate use of the rooms would be different to the 
labels on the rooms, the Tribunal considered the design and functionally of rooms. 
 
In assessing this planning application, the form of the room is observed to be 
atypical for residential document storage due to: 

 A large floor-space of 63m2,  

 A large balcony (Garden Bed) floor-space of 30m2; and 

 Decorative arched windows of a grand scale. 
 
The function of the room is observed to feature: 

 Document compactus units with a considerable gross weight of approximately 
30 tonnes (~three tonnes x 10 units);  

 Adjoining rooms (‘Powder Room’, ‘Tool Store’ and ‘Plant Room’) supporting 
and capable of supporting the main room with more habitable functions (e.g. 
toilets and kitchen via a reconfiguration); and 

 Wide and uninterrupted views of the Swan River. 
 

Upper 

(N) 
Unenclosed  Outdoor 
Living Area 

4.0m 2.5m Diagonal from unscreened balcony 

(N) 
Whole building (at 
Hall) 

6.4m 

3.4m 

Abuts Non Major Openings on upper 
floors & a Major Opening only on the 
Lower Ground floor 

(S) 
Whole building (at  
Ensuite) 

6.5m 
Only being oblique from several  
Major Openings on all floors. 
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In addition, the volume of documents in the 63m2 space is beyond normal domestic 
use, and a Home Occupation / Business is limited to 50m2 as defined by TPS2, 
which is without a variation clause. 
 
Objections from the community have also been received about the number of floors 
and their use. 
 
The use of rooms on the lower floors is open to interpretation, however it is 

mandatory and if the use does not comply, the Council does not have discretion to 

approve the application. A judgment must be made as to the likelihood of the rooms 

being used, other than for the use indicated on the plans, both for the present and in 

the future. Even accepting the applicant’s explanation of the present intentions for 

the use of a room, planning decisions in relation to proposed development should 

consider the long-term implication of an approval. Subjective intension may change, 

as may the ownership of a house over time. 

 

The Council has recently successfully prosecuted in a similar situation, where rooms 

were labelled for one use and constructed for another. There is an obligation to 

ensure the Council and its ratepayers are not put in the position of lengthy and costly 

legal proceedings which could be foreseen, especially when the intent of the 

Scheme is to restrict the height of dwellings based on the number of storeys. The 

former Town Planning Appeal Tribunal has also recognised that while a condition 

limiting the use to which a room may be imposed, in practical terms the enforcement 

of the condition can be problematic in the long-term. 

 

In this case, taking into account the changes that have been made to the labelling of 

the rooms since the application was lodged, observations on the design layout and 

functionality of the rooms including the large expanse of open space and grand 

arched-windows, on balance it is considered that proposal will not comply with cl 

5.11(i). As there is no discretion to approve a variation to this clause, the application 

is recommended for refusal. 

 
6.1.2 Visually Privacy Variations (Northwest) 

Visual privacy variations have been identified to the northerly neighbour as follows: 

 Overlooking from ground and upper floor balconies onto rear-left corner of the 

neighbour’s property; and 

 Overlooking from a bedroom window onto the side of the neighbour’s 

property. 

 

An assessment of the proposal against the relevant Design Principles (5.4.1 P1.1-

1.2) is as follows: 

 The rear-left corner of the neighbour’s property only features a planter bed 

and boat ramp; 
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 The side of the neighbour’s property in the middle of the building does not 

feature any sensitive areas of potential activity; 

 Visual privacy screens restricting the cones of vision, in addition to the 

variations identified above; and 

 Objections from the neighbour being supported. 

 

In this instance, it is considered that the proposal has some variations that comply 

with the Design Principles, however others that do not, and therefore is not 

supported by the City. 

 
6.1.3 Visually Privacy Variations (Southeast) 

Visual privacy variations have been identified to the southerly neighbour as follows: 

 Overlooking from ground and upper floor balconies onto rear-right corner of 

the neighbour’s property; 

 Overlooking from ground floor scullery onto the side of the neighbour’s 

property; and 

 The side of the neighbour’s property at the front of the building does not 

feature any sensitive areas of potential activity. 

 
An assessment of the proposal against the relevant Design Principles (5.4.1 P1.1-

1.2) is as follows: 

 The rear-left corner of the neighbour’s property only features a garden bed 

and boat ramp; 

 The side of the neighbour’s property features several balconies and Major 

Openings; 

 The applicant’s argument is that a scullery is not an assessable Habitable 

Room window (Major Opening), however the definition in the R-Codes 

includes a Kitchen; 

 Visual privacy screens restricting the cones of vision, in addition to the 

variations identified above; and 

 Objections from the neighbour being supported. 

 

In this instance, it is considered that the proposal has some variations that comply 

with the Design Principles, however others that do not, and therefore is not 

supported by the City. 

 

6.1.4 Wall Setback Variations (Southeast) 

On the southern side, there are several wall setback variations on various floors. An 

assessment of the proposal against the relevant Design Principles (5.1.3 P3.1) is as 

follows: 

 Whilst the overshadowing provision has been satisfied (<25%), the proposed 

structure does not provide adequate sun to the neighbouring property, which 
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has extensive windows, terraces and balconies on its northern side 

(Attachment 2); 

 Similarly, the effect of building bulk will be acute; 

 A visual privacy variation from a scullery has been identified, which overlooks 

several Major Openings, however this could be conditioned to comply; 

 Objections from the neighbour being supported; 

 Adequate sun will be available to the Site, due to extensive terraces and 

balconies to the west; 

 The finished floor levels are higher than adjoining neighbours, therefore the 
impact of variations are greater; and 

 The proposed structure provides adequate ventilation to the Site and 

neighbouring property. 

 

In this instance, it is considered that the proposal does not comply with the Design 

Principles, and therefore is not supported by the City. 

 

6.1.5 Wall Setback Variations (Northwest) 

On the northern side, there are several wall setback variations on various floors. An 

assessment of the proposal against the relevant Design Principles (5.1.3 P3.1) is as 

follows: 

 As the walls with variations are adjacent to terraces, balconies and Major 

Openings, the effect of building bulk will be acute; 

 The finished floor levels are higher than adjoining neighbours, therefore the 
impact of variations are greater; 

 Objections from the neighbour being supported; 

 A visual privacy variation from a bedroom window has been identified, 

however it is a narrow view of blank walls and a pathway; 

 Adequate sun will be available to the Site and neighbouring property, due to 

extensive terraces and balconies to the west; and 

 The proposed structure provides adequate ventilation to the Site and 

neighbouring property. 

 

In this instance, it is considered that the proposal does not comply with the Design 

Principles, and therefore is not supported by the City. 

 

6.1.6 Rear Setback Variations (Southwest) – Swan River Trust 

The Swan River Trust has a wall setback policy (10.0m to the boundary abutting the 

Swan River), which exceeds the City’s requirements. The Trust has advised that the 

proposal has minor incursions, and that they are acceptable. 

 

In addition, the Trust requires a condition that the width of the gate onto the river 

reserve be reduced to no greater than 1.6m, in order to restrict the type of vessels 

that could traverse the reserve, and therefore the damage that could be done to the 

environment. 
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In addition, standard conditions are recommended by the Trust, pertaining to 

notification of works, construction waste, sewerage, stormwater, and open-style 

fencing. The position of the Trust is supported by the City, and suitable conditions 

and advice notes are recommended should this application be approved. 

 

6.1.7 Front Fence Variations (Northeast) 

The proposed front fence is over-height and not visually permeable, in accordance 

with the R-Codes. 

 

An assessment of the proposal against the relevant Design Principles (6.2.2 P2) is 

as follows: 

 This type of built form is typical in Victoria Avenue, and therefore the proposal 

will not adversely impact upon the character of the streetscape; 

 Given an extremely large front setback of the dwelling to the street (71.0m), 

visually permeable front fences will not enhance surveillance of the street; and  

 No objections from neighbour consultation. 

 

In this instance, it is considered that the proposal complies with the Design 

Principles, and therefore is supported by the City. 

 

6.1.8 Preservation of Amenity 
TPS2 clause 5.5.1 (Preservation of Amenity) states (emphasis added): 

‘Without limiting the generality of Clause 6.5 the Council may refuse to approve 
any development if in its opinion the development would adversely affect 
the amenity of the surrounding area having regard to the likely effect on the 
locality in terms of the external appearance of the development, traffic congestion 
and hazard, noise or any other factor inconsistent with the use for which the lot is 
zoned.’ 

 
In response, the external appearance of the development is unacceptable (as 
discussed elsewhere); whereas traffic congestion and noise will be at an acceptable 
level in line with typical residential development. Accordingly, it is considered that the 
proposed development will adversely affect the amenity of the surrounding area, and 
accordingly the proposed development is not supported by the City. 
 
6.1.9 Orderly & Proper Planning 
TPS2 clause 6.5.1 (Determination by Council) states (emphasis added): 

‘The Council may determine an application by granting approval, refusing 
approval or granting approval subject to such conditions as it thinks fit, having 
regard to the orderly and proper planning of the area.’ 

 
In response, the development does not comply with Scheme provisions, with some 
discretionary variations which are not supported (see Discussion section). 
Accordingly, it is considered that the proposed development does not represent 
orderly and proper planning in accordance with clause 6.5.1, and is not supported. 
 



Reports PD14.14 to PD18.14 – 13.05.2014 to 27.05.2014 

25 
 

6.1.10 Consideration of Applications 
TPS2 clause 6.4.1 (Consideration of Applications) states (emphasis added): 

‘In considering any application for planning approval the Council may have 
regard to the appropriateness of the proposed use and its effect on the 
Scheme area, and in particular the provisions of this Scheme or any By-laws in 
force in the district and the relationship of these to the proposed development or 
use.’ 

 
In response, the proposed development of a Single House in a residential zone, 
which is a ‘P’ permitted use, is abundantly typical and is therefore supported. 
 
It is considered that the proposed development and its effect on the area is 
appropriate. Accordingly, the proposed development is supported. 
 

6.3 Conclusion 

This proposal is for a large, four-storey dwelling and associated minor structures, on 

Victoria Avenue overlooking the Swan River. There are many variations to the 

planning requirements, relating to the number of floors, visual privacy, wall setbacks, 

and front fences. In addition, objections specific to these variations have been 

received from the community. 

 

The use of rooms on the lower floors is open to interpretation, however it is 

mandatory and if the use does not comply, the Council does not have discretion to 

approve the application. A judgment must be made as to the likelihood of the rooms 

being used, other than for the use indicated on the plans, both for the present and in 

the future. 

 

The Council has recently successfully prosecuted in a similar situation where rooms 

were labelled for one use and constructed for another. There is an obligation to 

ensure the Council and its ratepayers are not put in the position of lengthy and costly 

legal proceedings which could be foreseen, especially when the intent of the 

Scheme is to restrict the height of dwellings based on the number of storeys. 

 

In this case, taking into account the changes that have been made to the labelling of 

the rooms since the application was lodged, observations on the design layout And 

functionality of the rooms including the large expanse of open space and grand 

arched-windows, on balance it is considered that proposal will not comply with the 

Scheme. As there is no discretion to approve a variation to this clause, the 

application is recommended for refusal. 

 

The side wall setbacks on both sides are imposing upon the sensitive areas of 

neighbouring properties, and consequently the application is recommended for 

refusal. 
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As a result of the significant issues pertaining to the design, and the unreasonable 

prospect of imposing conditions to bring it into conformity, the application is 

recommended to the Council for refusal. 

 

7.0  Attachments 

1. Plans (survey, site, floors, elevations & overshadow) 
2. Photographs of the Site & surrounds 
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PD17.14          Lease of Building at 25 Strickland St, Mt 
Claremont – Annie’s Playschool 

 

Committee 13 May 2014 

Council 27 May 2014 

Applicant City of Nedlands  

Owner City of Nedlands 

Officer Rebecca Boley – Property Management Officer 

Director Peter Mickleson – Planning & Development 

Director Signature  

File Reference SharePoint - Contracts and Property eDMS 

Previous Item Item D26.11, 22 March 2011 
Item D86.10, 23 November 2010 
Item D30.06, 25 April 2006 
Item D90.05, 13 December 2005 

Notice of Motion -  Item 15.5, 14 December 2004 

 

1.0 Executive Summary 
 
The current lessee / operator of Annie’s playschool located at the former infant 
health clinic at 25 Strickland St, Mt Claremont (being a City freehold property) has 
approached the City proposing to assign her lease interest to a third party and at the 
same time to increase the term of lease.  This report is brought to Council seeking its 
endorsement of the agreement facilitating the assignment of lease interest. 
 

1.1 Recommendation to Committee 
 
Council 
 
1. Approves the City executing the Surrender of Lease; and 
2. Approves the City entering into an agreement to Lease on the terms 

contained in the Deed of Lease.  
 

1.2 Strategic Community Plan 
 
KFA: Governance and Civic Leadership 
 
This item now presented for Council consideration relates to the aforementioned Key 
Focus Area in the City’s Strategic Community Plan in so far as the matter requires 
high quality decision making by Council as to appropriate terms of a user agreement 
with a third party in exclusive use of City freehold property.  The report further 
considers aspects of the agreement to ensure appropriate and strategic 
management of City property including associated financial considerations. 
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2.0 Background 
 
The property at 25 Strickland St, Mt Claremont is owned by the City of Nedlands in 
freehold.  The property is 1012m2 in size and contains a former infant health clinic of 
approximate size 60m2.  The site also contains a playground which is accessible to 
the general public.  The City currently leases the building only to Anne Louise 
O’Hara (Louise O’Hara).  
 
Louise O’Hara has leased the premises since February 2005.  Her lease 
commenced upon her successful application to the City to transform the former 
infant health clinic into an occasional childcare centre, now known as Annie’s 
Playschool.  Currently Annie’s playschool is approved for a maximum of 13 children 
at any one session and operating hours of Tuesday – Friday 9am – 12noon.   
 
The current lease agreement commenced on 1 January 2011 for a term of 2 years 
with a further term of 2 years. The lease expires on 31 December 2014. The rate of 
rent in each year of the 4 year Lease has been $10,000 per annum + GST. 
 
In early 2013 Louise approached the City requesting an extension to her lease term 
in order to provide her clients with certainty as to future services.  Later in 2013 
Louise contacted the City with proposal to assign her lease interest in the property to 
a third party, not the present proposed assignee.  This matter was considered by the 
City’s Executive and associated decision to further negotiations supported by a 
report to Council detailing the proposal.  Later in 2013 this party’s interest in an 
assignment of lease ceased.  Subsequently Louise approached the City with 
proposal to extend the term of her current lease and potentially assign interest to a 
third party, being the current – Cherie Lewis. 
 
Negotiations have continued with both Louise as current lessee and Cherie as 
proposed future lessee. 
 
A market valuation has been completed, following the receipt of quotes from 3 
professionals and ultimately engaging Burgess Rawson to provide the relevant 
advice on market rental for the premises.  Burgess Rawson’s report is contained in 
Attachment 1.   The proposed market rental is $11,000.  Burgess Rawson highlight 
limitations of the site leading to lower market rental than some other childcare 
centres, specifically that the playground is for public use and not exclusive use of 
lessee; premises are dated although tidy (eg. There is no air conditioning which 
limits periods of comfortable use by occupants); the size of the premises limits 
commercial profitability/ viability of the business. 
 
The Administration has also commenced advertising of the proposed lease 
arrangement now discussed.  At the time of reporting the period for submissions to 
be received by the City had not closed, so Council will be provided with an update on 
this in a subsequent memorandum before its meeting. 
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2.1  Key Relevant Previous Council Decisions 
 

 Item D26.11, 22 March 2011: Council resolved to approve a Deed of Variation of 
Lease in relation to a Development Approval (increasing operating hours and 
maximum number of children at the centre at any one time) 
 

 Item D86.10, 23 November 2010:  Council resolved a two year lease to Ann 
Louise O’Hara with the option of a further two year term subject to the City’s sole 
discretion; 
 

 Item D30.06, 25 April 2006: Council resolved a nine month lease to Ann Louise 
O’Hara; 

 

 Item D90.05, 13 December 2005: Council resolved to publicly advertise their 
intention to lease the property to Ann Louise O’Hara in order to adhere to Section 
3.58 of the Local Government Act 1995; and 

 

 Notice of Motion Item 15.5, 14 December 2004: Council resolved that Ann Louise 
O’Hara enter into an exclusive use lease of the building from February 2005 

 

2.2 Legislation / Policy 
 
S 3.58 of the Local Government Act 1995 applies to this matter in that it details the 
requirements of a local government authority when agreeing a lease of its property.  
Specifically S 3.58(3) requires that before a lease is agreed by Council it must first 
make public advertisement of the Lease, including specific details such as: name of 
the parties; amount of agreed rental; market value of lease rental (as determined by 
a valuation carried out not more than 6 months before the proposed disposition).  
This section further requires that advertisement invite submissions to be made over 
a period of not less than 2 weeks from the date of publication of advertisement.  And 
any submissions received are to be considered and the decision and reasons 
minuted if considered by Council or a Committee. 
 

3.0 Consultation Process 
 

3.1 What consultation process was undertaken? 
 
There has been numerous communication (via both email and telephone) with both 
the current lessee and proposed future lessee regarding process and terms of the 
arrangement. 
 
There has also been consultation with licensed valuers to understand the report 
provided as well as the rental market for this type of premises. 
 
There has also been consultation with McLeods Barristers & Solicitors on necessary 
process as well as drafting of the Deed of Lease and Surrender of Lease. 
 
At the time of reporting there was also being undertaken a process of public 
advertisement in a local newspaper of proposed Lease inviting public submission, of 
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which any submission received in the correct form will be summarised for Council 
consideration prior to its meeting. 
 
A CEO Update was also provided to Councillors and the Executive noting the 
commencement of the public advertising of the proposed Lease prior to Council 
receiving this report. 
 
Required by legislation:   Yes  No  
Required by City of Nedlands policy:  Yes  No  
 

4.0 Budget / Financial Implications 
 
Within current approved budget:  Yes  No  
Requires further budget consideration:  Yes  No  
 
The City stands to reap a reviewed market rental for this freehold property in its 
current form, as provided in a report by Burgess Rawson.  A term of the lease 
agreement includes annual CPI reviews which will ensure market forces are 
accounted for to a higher degree in determining the market rental of the property. 
There will also be a market review at the end of the initial term which will ensure any 
necessary corrections associated with the market are made at this time. 
 
The terms of the lease provide for the future lessee to be responsible for all legal 
fees incurred in drafting the lease agreement and the licensed valuer’s costs in 
providing advice on the market rental.   If this Lease is not endorsed by Council the 
City will be required to bear these costs. However these reports and documents are 
could be used in another future lease of this property past expiry of the current lease, 
at the end of the year. 
 

5.0 Risk management 
 
Any risks associated with this proposal are incorporated in to the terms of the 
Surrender of Lease and Deed of Lease. In particular please note provisions relating 
to indemnity, insurance, maintenance and repair, development approval and rent 
review.  
 
Administration has ensured the requisite process has been followed in agreeing a 
lease of local government property in order to comply with legislative requirements. 
 

6.0 Discussion 
 
Please note that although the proposed arrangement is referred to as an assignment 
of lease the supporting documentation is a Surrender of Lease (in Attachment 2) 
and Deed of Lease (in Attachment 3).  On discussion with McLeods it was noted 
that a Surrender of Lease and a Deed of Lease would be a more efficient 
mechanism to record the terms of the future lease with a new lessee.  The 
alternative documentation would have been a Deed of Variation to extend the term 
as requested by the current lessee and an Assignment of Lease to the new lessee. 
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The terms of the attached Deeds reflects the current lessees long association with 
the premises, granting her an extension to lease term to provide her clients with 
surety as well as to approve the assignment of her lease interest to a third party 
whom Louise has identified as being appropriate for the service that is Annie’s 
Playschool.  Both Louise and Cherie have noted that they intend to work 
collaboratively to ensure smooth transition for their clients. 
 

6.1 Introduction 
 
For the reasons noted in the discussion Administration now presents the Surrender 
of Lease and Deed of Lease for premises at 25 Strickland St, Mt Claremont for 
Council’s consideration and resolution. 
 

6.2 Consultation 
 
The proposed future lessee agrees with the proposed rental as provided by Burgess 
Rawson’s advice.  The current lessee has been forwarded the Surrender of Lease. 
The proposed future lessee has been forwarded the draft Deed of Lease. 
 
Any submissions received by the City in the correct form resulting from the public 
advertisement of the proposed lease previously mentioned will be provided in 
summary to Council ahead of its meeting to consider this item. 
 

6.3 Conclusion 
 
The proposed assignment of the current lessee’s lease interest to a third party with 
an extended term enables the City to ensure appropriate management of its assets, 
with terms of lease which ensure appropriate risk management.  The noted process 
for achieving this ensures the City acts in accordance with legislative requirements. 
 

7.0 Attachments 
 
1. Report on Valuation of Market Rental by Burgess Rawson  
2. Surrender of Lease 
3. Deed of Lease 
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McLEODS 
Barristers & Solicitors  
Stirling Law Chambers | 220-222 Stirling Highway  
CLAREMONT  WA  6010 
Tel: (08) 9383 3133 | Fax: (08) 9383 4935 
Email: mcleods@mcleods.com.au 
Ref: TF:NEDL 18095 

mailto:mcleods@mcleods.com.au


 

© McLeods   

Copyright notice 

McLeods owns the copyright in this document and commercial use of the document without 
the permission of McLeods is prohibited. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

© McLeods Surrender of Lease| page 1 

 

Table of Contents  
 

Copyright notice i 

Details 2 

Agreed terms 2 

1. Surrender of Lease 2 

2. Acceptance of Surrender 2 

3. Release of Lessee 2 

4. Release of Lessor 2 

5. Continued Liability 3 

6. Costs 3 

7. Interpretation 3 

Schedule 4 

Signing page 5 

Annexure 1 - Lease 6 

 



 

© McLeods Surrender of Lease| page 2 

 

Details 

Parties 
 

City of Nedlands  

of 71 Stirling Highway, Nedlands, Western Australia 

 (Lessor) 

 

Ann Louise O’Hara Australia 

of 8 Camilia Avenue, Mt Claremont, Western Australia 

(Lessee) 

 

Background 

A By the lease described in Item 1 of the Schedule (Lease) the Lessor leased the Premises described 

in Item 2 of the Schedule (Premises) to the Lessee for the term specified in the Lease.  

 
B The Lessee has requested the surrender of the Lease, and the Lessor has agreed to accept the 

Lessee’s surrender of the Lease, subject to the provisions of this Deed. 

 
C The parties enter into this deed to set out the terms and conditions of this Surrender of Lease. 
 

Agreed terms  

1. Surrender of Lease 
 

As from the date shown in Item 3 of the Schedule (Surrender Date), the Lessee surrenders the 

Lease and all rights, powers and privileges contained in the Lease.  

2. Acceptance of Surrender 
 

The Lessor accepts the Lessee’s surrender of the Lease made pursuant to clause 1 of this Deed.  

3. Release of Lessee 

The Lessor releases the Lessee from the Lessee's Covenants under the Lease in respect of the 

Premises arising after the Surrender Date.  

4. Release of Lessor 
 

The Lessee releases the Lessor from the Lessor's Covenants under the Lease in respect of the 

Premises arising after the Surrender Date. 
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5. Continued Liability  
 

The release referred to in clause 3 shall not include a release by the Lessor of the Lessee’s 

liability for any breaches of the Lease that may have occurred or may occur prior to the Surrender 

Date. 

6. Costs 
 

The Lessee shall meet the costs of and incidental to the preparation of this Surrender of Lease.  

7. Interpretation 

(1) In this deed, unless the context otherwise requires: 

(a) a word or phrase has the same meaning as in the Lease;  

(b) the singular includes the plural and vice versa; 

(c) a reference to an individual or person includes a corporation, partnership, joint venture, 

association, authority, trust, state or government and vice versa; 

(d) a reference to any agreement or document is to that agreement or document (and, where 

applicable, any of its provisions) as amended, novated, supplemented or replaced from 

time to time; 

(e) a reference to any party to this deed or any other document or arrangement includes that 

party's executors, administrators, substitutes, successors and permitted assigns; and 

(f) a reference to any thing (including any right) includes a part of that thing. 

(2) If there is any inconsistency between the Lease and this deed, this deed prevails. 
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Schedule 

Item 1 Lease 
 

A lease dated 1 January 2011 between the City of Nedlands as Lessor and Ann Louise 

O’Hara as Lessee. 

 

A deed of Variation of Lease dated 29 March 2011 between the City of Nedlands as 

Lessor and Ann Louise O’Hara as Lessee. 

 

Copies annexed hereto as Annexure 1. 

Item 2 Premises  
 

The Premises as described in the Lease.  

Item 3 Surrender Date 
 

30 June 2014. 
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Signing page 

EXECUTED by the parties as a Deed                                                                         2014 

 
THE COMMON SEAL of the City of Nedlands 
was hereunto affixed by authority of a resolution 
of the Council in the presence of: 

  

 

 

 
 

Signature of Mayor  Full name of Mayor 

   

Signature of Chief Executive Officer  Full name of Chief Executive Officer 

 
 

 

 
Executed by Ann Louise O’Hara in the 
presence of  

  

 
Signature of Ann Louise O’Hara 

 

 
 

Witness Sign   

Name of Witness   

Address   

 

 

 

18095-14.04.09-TF-Surrender of Lease 
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Annexure 1 - Lease 
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Tel: (08) 9383 3133 | Fax: (08) 9383 4935 
Email: mcleods@mcleods.com.au 
Ref: TF:NEDL-34755  

 

 

 

Draft 
8 April 2014 
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(No. 25) Strickland Street, 

Mount Claremont 

   

   
  City of Nedlands 

 

Cherie Lewis 
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Copyright notice 

McLeods owns the copyright in this document and commercial use of the document without the 

permission of McLeods is prohibited. 
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Details 

Parties 
 

 

City of Nedlands  

of 71 Stirling Highway, Nedlands, Western Australia, 6009 

(Lessor)  

 

 

Cherie Lewis  

of 1 Mann Street, Cottesloe, Western Australia, 6011 

(Lessee) 

Background 

A The Lessor is the registered proprietor of the Land. 

B The Lessor has agreed to grant a lease of the Premises on the terms and conditions of this Lease.  

Agreed terms  

1. Defined terms and interpretation   

1.1 Defined terms 

In this Lease, unless otherwise required by the context or subject matter - 

Alterations means any of the acts referred to in clauses 9(1)(b); 9(1)(c) and 9(1)(d); and 9(1)(e);  

Amounts Payable means the Rent and any other money payable by the Lessee under this Lease; 

Authorised Person means: 

(a) an agent, employee, licensee or invitee of the Lessor; and 

(b) any person visiting the Premises with the express or implied consent of any person 

mentioned in paragraph (a); 

CEO means the Chief Executive Officer for the time being of the Lessor or any person appointed 

by the Chief Executive Officer to perform any of her or his functions under this Lease; 

Commencement Date means the date of commencement of the Term specified in Item 4 of the 

Schedule; 

Contaminated Sites Act means the Contaminated Sites Act 2003; 

 

CPI means the Consumer Price Index (All Groups) Perth number published from time to time by 

the Australian Bureau of Statistics; 

 

DEC means the Department of Environment and Conservation of Western Australia; 
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Environmental Contamination has the same meaning as the word “contaminated” in the 

Contaminated Sites Act; 

EPA means the Environment Protection Agency of Western Australia; 

Encumbrance means a mortgage, charge, lien, pledge, easement, restrictive covenant, writ, 

warrant or caveat and the claim stated in the caveat or anything described as an encumbrance on 

the Certificate of Title for the Land; 

Further Term means the further term specified in Item 3 of the Schedule; 

Interest Rate means the rate at the time the payment falls due being 2% greater than the Lessor’s 

general overdraft rate on borrowings from its bankers on amounts not exceeding $100,000.00; 

Land means the land described at Item 1 of the Schedule; 

Lease means this deed as supplemented, amended or varied from time to time; 

Lessee’s Agents includes: 

(a) the sublessees, employees, agents, contractors, invitees and licensees of the Lessee; and  

(b) any person on the Premises by the authority of a person specified in paragraph (a). 

Lessee’s Covenants means the covenants, agreements and obligations set out or implied in this 

Lease or imposed by law to be performed and observed by the Lessee; 

Lessor’s Covenants means the covenants, agreements and obligations set out or implied in this 

Lease, or imposed by law to be performed and observed by the Lessor; 

Notice means each notice, demand, consent or authority given or made to any person under this 

Lease; 

Party means the Lessor or the Lessee according to the context; 

 

Permitted Purpose means the purpose set out in Item 6 of the Schedule; 

Premises means the premises described in Item 1 of the Schedule; 

Rent means the rent specified in Item 5 of the Schedule as varied from time to time under this 

Lease; 

 

Rent Review Date means a date identified in Item 9 of the Schedule; 

Schedule means the Schedule to this Lease; 

Term means the term of years specified in Item 2 of the Schedule and any Further Term; and 

Termination means expiry by effluxion of time or sooner determination of the Term or any 

period of holding over; and 

1.2 Interpretation  

In this Lease, unless expressed to the contrary - 

(a) words importing - 

(i) the singular includes the plural and vice versa; and  
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(ii) a gender or genders include each other gender; 

(b) if a word or phrase is assigned a particular meaning, other grammatical forms of that word 

or phrase have a corresponding meaning; 

(c) a reference to - 

(i) a natural person includes a body corporate or local government; 

(ii) a body corporate or local government includes a natural person; 

(iii) a professional body includes a successor to or substitute for that body; 

(iv) a Party includes its legal personal representatives, successors and assigns and if 

a Party comprises two or more persons, the legal personal representatives, 

successors and assigns of each of those persons; 

(v) a statute, includes an ordinance, code, regulation, award, town planning scheme, 

regulation, local law, by-law, requisition, order or other statutory instruments 

made under any of them and a reference to any of them, whether or not by 

name, includes any amendments to, re-enactments of or replacements of any of 

them from time to time in force; 

(vi) a right includes a benefit, remedy, discretion, authority or power; 

(vii) an obligation includes a warranty or representation and a reference to a failure to 

observe or perform an obligation includes a breach of warranty or 

representation; 

(viii) this Lease or provisions of this Lease or any other deed, agreement, instrument 

or contract includes a reference to - 

(i) both express and implied provisions; and 

(ii) that other deed, agreement, instrument or contract as varied, supplemented, 

replaced or amended; 

(ix) writing includes any mode of representing or reproducing words in tangible and 

permanently visible form and includes facsimile transmissions; 

(x) any thing (including, without limitation, any amount) is a reference to the whole 

or any part of it and a reference to a group of things or persons is a reference to 

any one or more of them; and 

(xi) a subparagraph, paragraph, subclause, clause, Item, Schedule or Annexure is a 

reference to, respectively, a subparagraph, paragraph, subclause, clause, Item, 

Schedule or Annexure of this Lease; 

(d) the covenants and obligations on the part of the Lessee not to do or omit to do any act or 

thing include - 

(i) covenants not to permit that act or thing to be done or omitted to be done by the 

Lessee’s Agents; and 

(ii) a covenant to take all reasonable steps to ensure that that act or thing is not done 

or omitted to be done;  
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(e) the meaning of general words or phrases is not limited by specific examples introduced by 

‘including’, ‘for example’ or similar expressions; and  

(f) if a Party comprises two or more persons, the covenants and agreements on their part bind 

them and must be observed and performed by them jointly and each of them severally, and 

may be enforced against any one or more of them. 

1.3 Headings 

Except in the Schedule, headings do not affect the interpretation of this Lease.  

2. Grant of lease  

The Lessor leases to the Lessee the Premises for the Term subject to - 

(a) all Encumbrances; 

(b) the payment of the Amounts Payable; and 

(c) the performance and observance of the Lessee’s Covenants. 

3. Quiet enjoyment  

Except as provided in the Lease, for so long as the Lessor is the registered proprietor of the 

Premises, and subject to the performance and observance of the Lessee’s Covenants the Lessee 

may quietly hold and enjoy the Premises during the Term without any interruption or disturbance 

from the Lessor or persons lawfully claiming through or under the Lessor. 

4. Rent and other payments  

The Lessee covenants with the Lessor: 

4.1 Rent 

To pay to the Lessor the Rent in the manner set out at Item 5 of the Schedule on and from the 

Commencement Date clear of any deductions. 

4.2 Rent Review 

(1) The Rent will be reviewed by CPI on and from each Rent Review Date to determine the Rent to 

be paid by the Lessee until the next Rent Review Date. 

(2) The CPI rent review will increase the amount of Rent payable during the immediately preceding 

period by the percentage of any increase in CPI having regard to the quarterly CPI published 

immediately prior to the later of the Commencement Date or the last Rent Review Date as the 

case may be and the quarterly CPI published immediately prior to the relevant Rent Review Date. 

If there is a decrease in CPI having regard to the relevant CPI publications the Rent payable from 

the relevant Rent Review Date will be the same as the Rent payable during the immediately 

preceding period.  

(3) The Rent will be reviewed by a market valuation at the end of the initial term of the Lease, being 

5 years from the commencement date and will replace the CPI method of rent review for that Rent 

Review Date.  The market reviewed rate of rent will be produced by a certified valuation 

professional.  The selection of a certified valuation professional to undertake the market review is 

to be agreed by the parties. 
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(4) Notwithstanding the provisions of this clause, the Rent payable from any Rent Review Date will 

not be less than the Rent payable in the period immediately preceding such Rent Review Date. 

(5) The Lessor may institute a rent review notwithstanding the Rent Review Date has passed and the 

Lessor did not institute a rent review on or prior to that Rent Review Date, and in which case the 

Rent agreed or determined shall date back to and be payable from the Rent Review Date for 

which such review is made. 

4.3 Outgoings 

(1) To pay to the Lessor or to such person as the Lessor may from time to time direct punctually all 

the following outgoings or charges, assessed or incurred in respect of the Premises - 

(a) local government rates, services and other charges, including but not limited to rubbish 

collection charges and the emergency services levy; 

(b) water, drainage and sewerage rates, charges for disposal of stormwater, meter rent and 

excess water charges; 

(c) telephone, electricity, gas and other power and light charges including but not limited to 

meter rents and the cost of installation of any meter, wiring or telephone connection; 

(d) land tax and metropolitan regional improvement tax on a single ownership basis; and 

(e) any other consumption charge or cost, statutory impost or other obligation incurred or 

payable by reason of the Lessee’s use and occupation of the Premises. 

(2) If the Premises are not separately charged or assessed the Lessee will pay to the Lessor a 

proportionate part of any charges or assessments referred to in clause 4(1)  being the proportion 

that the Premises bears to the total area of the land or premises included in the charge or 

assessment. 

4.4 Interest 

Without affecting the rights, power and remedies of the Lessor under this Lease, to pay to the 

Lessor interest on demand on any Amounts Payable which are unpaid for 7 days computed from 

the due date for payment until payment is made and any interest payable under this paragraph will 

be charged at the Interest Rate. 

4.5 Costs 

(1) To pay to the Lessor on demand: 

(a) all duty, fines and penalties payable under the Duties Act 2008 and other statutory duties 

or taxes payable on or in connection with this Lease; 

(b) all reasonable valuation fees incurred in determining the market rent for the Premises at 

the commencement of this Lease and at any time during the Term or any Further Term 

whether obtained by agreement or because the parties cannot agree on the market rent; and 

(c) all legal costs of and incidental to the instructions for the preparation, execution and 

stamping of this Lease and all copies. 

(2) To pay to the Lessor all costs, legal fees, disbursements and payments incurred by or for which 

the Lessor is liable in connection with or incidental to - 

(a) the Amounts Payable or obtaining or attempting to obtain payment of the Amounts 

Payable under this Lease; 
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(b) any breach of covenant by the Lessee or  the Lessee’s Agents; 

(c) the preparation and service of a notice under Section 81 of the Property Law Act 1969 

requiring the Lessee to remedy a breach even though forfeiture for the breach may be 

avoided in a manner other than by relief granted by a Court; 

(d) any work done at the Lessee’s request; and 

(e) any action or proceedings arising out of or incidental to any matters referred to in this 

clause 4.5 or any matter arising out of this Lease. 

4.6 Payment of Money 

Amounts Payable to the Lessor under this Lease must be paid to the Lessor at the address of the 

Lessor referred to in this Lease or as otherwise directed by the Lessor by Notice from time to 

time. 

4.7 Accrual of amounts payable  

Amounts Payable accrue on a daily basis. 

5. Insurance 

5.1 Insurance to be effected 

The Lessee must effect and maintain with insurers approved by the Lessor in the joint names of 

the Lessor and the Lessee for their respective rights and interests in the Premises for the time 

being adequate public liability insurance for a sum not less than the sum set out at Item 7 of the 

Schedule in respect of any one claim or such greater amount as the Lessor may from time to time 

reasonably require. 

5.2 Building Insurance to be effected and paid by Lessee 

The Lessee will effect and maintain insurance of the building on the Premises, with an insurance 

company acceptable to the Lessor, and to a value agreed by the parties. 

5.3 Details and receipts 

In respect of the insurances required by clause 5.1 and clause 5.2 the Lessee must - 

(a) on demand supply to the Lessor details of the insurances and give to the Lessor copies of 

the certificates of currency in relation to those insurances; 

(b) promptly pay all premiums and produce to the Lessor each policy or certificate of 

currency and each receipt for premiums or certificate of currency issued by the insurers; 

and 

(c) notify the Lessor immediately-  

(i) when an event occurs which gives rise or might give rise to a claim under or 

which could prejudice a policy of insurance; or 

(ii) when a policy of insurance is cancelled. 

5.4 Not to invalidate 

The Lessee must not do or omit to do any act or thing or bring or keep anything on the Premises 

which might - 
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(a) render any insurance effected under clause 5.1 and clause 5.2 on the Premises, or any 

adjoining premises, void or voidable; 

(b) cause the rate of a premium to be increased for the Premises or any adjoining premises 

(except insofar as an approved development may lead to an increased premium). 

5.5 Report  

Each Party must report to the other promptly in writing, and in addition verbally in an 

emergency - 

(a) any damage to the Premises of which they are or might be aware; and 

(b) any circumstances of which they are aware and which are likely to be a danger or cause 

any damage or danger to the Premises or to any person in or on the Premises. 

5.6 Settlement of claim 

The Lessor may, but the Lessee may not without prior written consent of the Lessor, settle or 

compromise any claims under any policy of insurance required by clauses 5.1 and 5.2. 

5.7 Lessor as attorney 

The Lessee irrevocably appoints the Lessor as the Lessee’s attorney during the Term - 

(a) in respect to all matters and questions which may arise in relation to any insurances 

required by clauses 5.1 and 5.2; 

(b) with full power to demand, sue for and recover and receive from any insurance company 

or society or person liable to pay the insurance money as are payable for the risks covered 

by the insurances required by clauses 5.1 and 5.2; 

(c) to give good and effectual receipts and discharges for the insurance; and 

(d) to settle, adjust, arbitrate and compromise all claims and demands and generally to 

exercise all powers of absolute owner. 

6. Indemnity  

6.1 Lessee responsibilities 

(1) The Lessee is subject to the same responsibilities relating to persons and property to which the 

Lessee would be subject if during the Term the Lessee were the owner and occupier of the 

freehold of the Premises. 

(2) The Lessee is responsible and liable for all acts or omissions of the Lessee’s Agents on the 

Premises and for any breach by them of any covenants or terms in this Lease required to be 

performed or complied with by the Lessee. 

6.2 Indemnity  

(1) The Lessee indemnifies, and shall keep indemnified, the Lessor from and against all actions, 

claims, costs, proceedings, suits and demands whatsoever which may at any time be incurred or 

suffered by the Lessor, or brought, maintained or made against the Lessor, in respect of: 

(a) any loss whatsoever (including loss of use); 

(b) injury or damage of, or to, any kind of property or thing; and 
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(c) the death of, or injury suffered by, any person, 

 
caused by, contributed to, or arising out of, or in connection with, whether directly or indirectly:  

(d) the use or occupation of the Premises by the Lessee or the Lessee’s Agents; 

(e) any work carried out by or on behalf of the Lessee on the Premises; 

(f) the Lessee’s activities, operations or business on, or other use of any kind of, the 

Premises; 

(g) the presence of any Contamination, Pollution or Environmental Harm in on or under the 

Premises or adjoining land caused or contributed to by the act, neglect or omission of the 

Lessee or the Lessee’s Agents; 

(h) any default by the Lessee in the due and punctual performance, observance and 

compliance with any of the Lessee’s covenants or obligations under this Lease; or 

(i) an act or omission of the Lessee. 

6.3 Obligations Continuing 

 
The obligations of the Lessee under this clause: 

(a) are unaffected by the obligation of the Lessee to take out insurance, and the obligations of 

the Lessee to indemnify are paramount, however if insurance money is received by the 

Lessor for any of the obligations set out in this clause then the Lessee’s obligations under 

clause 6.2 will be reduced by the extent of such payment.  

(b) continue after the expiration or earlier determination of this Lease in respect of any act, 

deed, matter or thing occurring or arising as a result of an event which occurs before the 

expiration or earlier determination of this Lease. 

6.4 No indemnity for Lessor’s negligence 

 
The parties agree that nothing in this clause shall require the Lessee to indemnify the Lessor, its 

officers, servants, or agents against any loss, damage, expense, action or claim arising out of a 

negligent or wrongful act or omission of the Lessor, or its servants, agents, contractors or invitees.  

6.5 Release 

(1) The Lessee: 

(a) agrees to occupy and use the Premises at the risk of the Lessee; and 

(b) releases to the full extent permitted by law, the Lessor from: 

(i) any liability which may arise in respect of any accident or damage to property, 

the death of any person, injury to any person, or illness suffered by any person, 

occurring on the Premises or arising from the Lessee’s use or occupation of the 

Premises by;  

(ii) loss of or damage to the Premises or personal property of the Lessee; and 

(iii) all claims, actions, loss, damage, liability, costs and expenses arising from or 

connected with (directly or indirectly) the presence of any Contamination, 

Pollution or Environmental Harm in, on or under the Premises or surrounding 

area 
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except to the extent that such  loss or damage arises out of a negligent or wrongful act or 

omission of the Lessor, or its servants, agents, contractors or invitees.  

(2) The release by the Lessee continues after the expiration or earlier determination of this Lease in 

respect of any act, deed, matter or thing occurring or arising as a result of an event which occurs 

before the expiration or earlier determination of this Lease. 

7. Limit of Lessor’s liability  

7.1 No liability for loss on Premises  

The Lessor will not be liable for loss, damage or injury to any person or property in or about the 

Premises however occurring. 

7.2 Limit on liability for breach of Lessor’s covenants 

(1) The Lessor is only liable for breaches of the Lessor's Covenants set out in this Lease which occur 

while the Lessor is the management body of the Premises under the Order. 

(2) The Lessor will not be liable for any failure to perform and observe any of the Lessor’s Covenants 

due to any cause beyond the Lessor’s control. 

8. Maintenance, repair and cleaning  

8.1 Maintenance  

(1) The Lessee will maintain at its own expense the Premises including but not limited to any 

structural parts, plate glass, electrical installations, gas and water pipes and fittings, toilets, 

sanitary appliances, drains, septic tanks, leach drains, paths, paving, park or garden furniture, 

retaining walls, fences and reticulation in good, safe order repair and condition. 

(2) The Lessee must comply with all reasonable conditions that may be imposed by the Lessor from 

time to time in relation to the Lessee’s maintenance of the Premises. 

(3) The Lessee must take such reasonable action as is necessary to: 

(a) prevent, if it has occurred as a result of the Lessee’s use of the Premises; and 

(b) rectify or otherwise ameliorate, 

the effects of erosion, drift or movement of sand, soil, dust or water on or from the Premises.  

8.2 Repair Damage 
 

Unless such damage is the Lessor’s responsibility pursuant to the terms of the Lease, the Lessee 

must promptly repair at its own expense to the satisfaction of the Lessor, any damage to the 

Premises, regardless of how the damage is caused and replace any of the Lessor’s fixtures and 

fittings which are or which become damaged. 

 

8.3 No obligation to Lessor to repair or maintain  

(1) The Lessee is wholly and solely responsible for the maintenance and repair of all buildings and 

improvements comprising the Premises, regardless of the cause of the need to repair or maintain, 

and regardless of the type of repair or maintenance required. The Lessor has no obligation 

whatsoever to repair or maintain any buildings or improvements comprising the Premises. 
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(2) Any further development proposed on the Premises during the Term shall be the responsibility of 

and carried out by (and at the cost of) the Lessee, subject to the Lessee having obtained the prior 

consent of the Lessor, and all necessary statutory approvals. 

8.4 Cleaning 

The Lessee must at all times keep the Premises clean, tidy, unobstructed and free from dirt and 

rubbish. 

8.5 Maintain surroundings 

(1) The Lessee must regularly inspect and maintain in good condition any part of the Premises which 

surrounds any buildings, including but not limited to any flora, gardens lawns, shrubs, hedges and 

trees. 

(2) If there is any remnant natural bushland in the surrounds the Lessee must not remove or do 

anything to damage such bushland without written consent from the Lessor and the Lessee must 

maintain any such bushland, at its cost, in accordance with a maintenance programme agreed with 

the Lessor’s Parks Manager. 

(3) Subject to paragraph (2), any pruning of trees must be undertaken by a qualified tree surgeon. 

(4) Subject to paragraph (2), if any flora, trees or lawn dies the Lessee must replace the flora, trees or 

lawn at its own expense. 

(5) The Lessee must plant and care for such trees on the Premises as the Lessor may from time to 

time reasonably require. 

(6) Subject to paragraph (2), the Lessee may not remove any trees, shrubs or hedges without first 

consulting with and obtaining the approval of the Lessor, except where necessary for urgent safety 

reasons. 

8.6 Pest control 

(1) The Lessee must keep the Premises free of any vermin and the cost of extermination will be borne 

by the Lessee. 

(2) (a) The Lessee must undertake, annually, an inspection by a licensed pest controller for 

termite infestation; 

(b) This inspection must be carried out and any pest control treatment required as a result of 

the inspection must be undertaken by a licensed pest controller within two weeks of the 

inspection; 

(c) The Lessee must provide to the Lessor a copy of the certificate issued by the licensed pest 

controller by May 1 annually; and 

(d) All costs and expenses arising from the inspection and any work undertaken as a result 

will be the responsibility of the Lessee. 

8.7 Structural state of Premises 

The Lessee acknowledges that it has inspected the structure of the Premises internally and 

externally prior to the execution of this Lease and enters into the Lease with full knowledge of the 

structural state and state of repair of the Premises. 
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9. Alterations  

9.1 Restriction  

(1) The Lessee must not without prior written consent –  

(a) (i) from the Lessor;  

(ii) from any other person from whom consent is required under this Lease; 

(iii) required under statute in force from time to time, including but not limited to the 

planning approval of the Lessee under a town planning scheme of the Lessee; 

(b) install any new signage; 

(c) make or allow to be made any alteration, addition or improvements to or demolish any 

part of the Premises; 

(d) remove alter or add to any fixtures, fittings or facilities in or on the Premises; or 

(e) subject to the performance of the Lessee’s obligations in clause 8, remove any flora or 

fauna, alter or cut down any flora, or sell, remove or otherwise dispose of any flora, sand, 

gravel, timber or other materials from the Premises. 

9.2 Consent 

(1) If the Lessor and any other person whose consent is required under this Lease or at law consents 

to any matter referred to in clause 9.1 the Lessor may: 

(a) consent subject to conditions; and 

(i) require that work be carried out in accordance with plans and specifications 

approved by the Lessor or any other person giving consent; and 

(ii) require that any alteration be carried out to the satisfaction of the Lessor under 

the supervision of an engineer or other consultant; and 

(b) if the Lessor consents to any matter referred to in clause 9.1: 

(i) the Lessor gives no warranty that the Lessor will issue any consents, approvals, 

authorities, permits or policies under any statute for such matters; and 

(ii) the Lessee must apply for and obtain all such consent approvals, authorities, 

permits or policies as are required at law before undertaking any alterations, 

additions, improvements or demolitions. 

9.3 Cost of Works 

All works undertaken under this clause 9 will be carried out at the Lessee’s expense. 

9.4 Conditions 

If any of the consents given by the Lessor or other persons whose consent is required under this 

Lease or at law require other works to be done by the Lessee as a condition of giving consent, 

then the Lessee must at the option of the Lessor either - 

(a) carry out those other works at the Lessee’s expense; or 
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(b) permit the Lessor to carry out those other works at the Lessee’s expense, 

in accordance with the Lessor’s requirements. 

10. Use 

10.1 Restrictions on use 

The Lessee must not and must not suffer or permit a person to: 

(a) (i) use the Premises or any part of it for any purpose other than the Permitted 

Purpose; or 

(ii) use the Premises for any purpose which is not permitted under any town 

planning scheme or any law relating to health; 

(b) do or carry out on the Premises any harmful, offensive or illegal act, matter or thing;  

(c) do or carry out on the Premises any thing which causes a nuisance, damage or disturbance 

to the Lessor or to owners or occupiers of adjoining properties; 

(d) store any dangerous compound or substance on or in the Premises, otherwise than in 

accordance with the following provisions - 

(i) any such storage must comply with all relevant statutory provisions; 

(ii) all applications for the approval or renewal of any licence necessary for such 

storage must be first referred to the Lessor; 

(iii) the Lessor may within its absolute discretion refuse to allow the storage of any 

particular dangerous compound or substance on the Premises; and 

(iv) upon the request of the Lessor, the Lessee will provide a manifest of all 

dangerous compounds or substances stored on the Premises; 

(e) do any act or thing which might result in excessive stress or harm to any part of the 

Premises; or 

(f) display from or affix any signs, notices or advertisements on the Premises without the 

prior written consent of the Lessor. 

10.2 No Warranty 

The Lessor gives no warranty: 

(a) as to the use to which the Premises may be put; or 

(b) that the Lessor will issue any consents, approvals, authorities, permits or licences required 

by the Lessee under any statute for its use of the Premises. 

10.3 Premises Subject to Restriction 

The Lessee accepts the Premises for the Term subject to any existing prohibition or restriction on 

the use of the Premises. 
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10.4 Indemnity for Costs 

The Lessee indemnifies the Lessor against any claims or demands for all costs, on a solicitor 

client basis, incurred by the Lessor by reason of any claim in relation to any matters set out in this 

clause. 

11. Lessor’s right of entry 

11.1 Entry on Reasonable Notice 

The Lessee must permit entry by the Lessor or any Authorised Person onto the Premises without 

notice in the case of an emergency, and otherwise upon reasonable notice - 

(a) (i) at all reasonable times; 

(ii) with or without workmen and others; and 

(iii) with or without plant, equipment, machinery and materials; 

(b) for each of the following purposes - 

(i) to inspect the state of repair of the Premises and to ensure compliance with the 

terms of this Lease; 

(ii) to carry out any survey or works which the Lessor considers necessary, however 

the Lessor will not be liable to the Lessee for any compensation for such survey 

or works provided they are carried out in a manner which causes as little 

inconvenience as is reasonably possible to the Lessee;  

(iii) to comply with the Lessor’s Covenants or to comply with any notice or order of 

any authority in respect of the Premises for which the Lessor is liable; and 

(iv) to do all matters or things to rectify any breach by the Lessee of any term of this 

Lease but the Lessor is under no obligation to rectify any breach and any 

rectification under this clause 11(b)(iv) is without prejudice to the Lessor’s 

other rights, remedies or powers under this Lease. 

11.2 Costs of Rectifying Breach 

All costs and expenses incurred by the Lessor as a result of any breach referred to at 

clause 11(b)(iv) together with any interest payable on such sums will be a debt due to the Lessor 

and payable to the Lessor by the Lessee on demand. 

12. Statutory obligations and notices 

12.1 Comply with Statutes 

The Lessee must: 

(a) comply promptly with all statutes and local laws from time to time in force relating to the 

Premises, including without limitation all relevant laws relating to occupational health and 

safety and the health and safety of all persons entering upon the Premises;  

(b) apply for, obtain and maintain in force all consents, approvals, authorities, licences and 

permits required under any statute for Permitted Purpose; 
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(c) comply with all relevant state and commonwealth law and all relevant codes, including 

without limitation the Building Code of Australia, and all relevant standards published by 

Standards Australia; 

(d) ensure that all obligations in regard to payment for copyright or licensing fees are paid to 

the appropriate person for all performances, exhibitions or displays held on the Premises; 

and 

(e) comply promptly with all orders, notices, requisitions or directions of any competent 

authority relating to the Premises or to the business the Lessee carries on at the Premises. 

12.2 Safety & Testing Obligations 

(2) The Lessee acknowledges and agrees that it is fully responsible at its cost for ensuring that the 

Premises, and any fixtures or fittings within the Premises, are regularly tested, maintained and 

inspected to ensure that the Premises and such fixtures and fittings comply with all statutory 

requirements and are safe for use. 

(3) To comply with its obligation pursuant to clause 12(2) above, the Lessee acknowledges that it 

will be required to, amongst other things: 

(a) comply with the requirements of the Occupational Safety and Health Act 1984, including 

without limitation the requirement for all portable plug-in electrical equipment and 

residual current devices to be safe and appropriately inspected, tested and maintained by a 

competent person; 

(b) comply with all relevant requirements of the Fire & Emergency Services Authority of 

Western Australia (FESA), including without limitation the requirement to ensure that all 

fire protection and fire fighting equipment located, or installed at the Premises, is tested 

regularly for compliance with Australian Standards and FESA’s requirements; and 

(c) ensure that the emergency/exit lighting systems in the Premises are adequately maintained 

in accordance with the requirements of the Building Code of Australia and Australian 

Standards 

12.3 Indemnity if Lessee Fails to Comply 

The Lessee indemnifies the Lessor against - 

(a) failing to perform, discharge or execute any of the items referred to in clauses 12.1 and 

12.2; and 

(b) any claims, demands, costs or other payments of or incidental to any of the items referred 

to in clauses 12.1 and 12.2. 

13. Report to Lessor 

The Lessee must immediately report to the Lessor: 

(a) any act of vandalism or any incident which occurs on or near the Premises which involves 

or is likely to involve a breach of the peace or become the subject of a report or complaint 

to the police and of which the Lessee is aware or should be aware;  

(b) any occurrence or circumstances in or near the Premises of which it becomes aware, 

which might reasonably be expected to cause, in or on the Premises, pollution of the 

environment; and 
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(c) all notices, orders and summonses received by the Lessee and which affect the Premises 

and immediately deliver them to the Lessor. 

14. Default 

14.1 Events of Default 

(1) Subject to clause 14(2), a default occurs if: 

(a) any Amounts Payable remain unpaid for one month after becoming due and written notice 

has been given to the Lessee to pay such Amounts Payable; 

(b) the Lessee  in breach of any of the Lessee’s Covenants other than the covenant to pay the 

Amounts Payable for 14 days after written notice has been given to the Lessee to rectify 

the breach; 

(c) an order is made or a resolution effectively passed for the winding up of the Lessee unless 

the winding up is for the purpose of amalgamation or reconstruction; 

(d) a controller, as defined by the Corporations Act 2001 is appointed in respect of the Lessee 

interest in the Premises under this Lease; 

(e) a mortgagee takes possession of the Lessee’s  interest in the Premises under this Sublease;  

(f) the Premises are vacated;  

(g) the registration of the Lessee is cancelled or dissolved under the Corporations Act; or 

(h) a person other than the Lessee or a permitted sublessee or assignee is in occupation or 

possession of the Premises or in receipt of a rent and profits. 

(2) For the purposes of clause 14(1) the Lessor agrees that the Lessee will not be in default under the 

Lease if, at any time, an administrator, as defined by the Corporations Act 2001, is appointed in 

respect of the Lessee except where the administration comes to an end by reason of the Lessee’s 

creditors resolving that the Lessee should be wound up.  

14.2 Forfeiture 

On the occurrence of any of the events of default specified in clause 14.1 the Lessor may: 

(a) without notice or demand at any time enter the Premises and on re-entry the Term will 

immediately determine;  

(b) by notice to the Lessee determine this Lease and from the date of giving such notice this 

Lease will be absolutely determined; and 

(c) by notice to the Lessee elect to convert the unexpired portion of the Term into a tenancy 

from month to month when this Lease will be determined as from the giving of the notice 

and until the tenancy is determined the Lessee will hold the Premises from the Lessor as a 

tenant from month to month under clause 17, 

but without affecting the right of action or other remedy which the Lessor has in respect of any 

other breach by the Lessee of the Lessee’s Covenants or releasing the Lessee from liability in 

respect of the Lessee’s Covenants. 

14.3 Lessor may remedy breach 

If the Lessee: 
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(a) fails or neglects to pay the Amounts Payable by the Lessee under this Lease; or 

(b) does or fails to do anything which constitutes a breach of the Lessee’s Covenants, 

then, after the Lessor has given to the Lessee notice of the breach and the Lessee has failed to 

rectify the breach within a reasonable time, the Lessor may without affecting any right, remedy or 

power arising from that default pay the money due or do or cease the doing of the breach as if it 

were the Lessee and the Lessee must pay to the Lessor on demand the Lessor’s cost and expenses 

of remedying each breach or default. 

14.4 Acceptance of Amount Payable By Lessor 

Demand for or acceptance of the Amounts Payable by the Lessor after an event of default has 

occurred will not affect the exercise by the Lessor of the rights and powers conferred on the 

Lessor by the terms of the Lease or at law and will not operate as an election by the Lessor to 

exercise or not to exercise any right or power. 

14.5 Essential Terms 

Each of the Lessee’s Covenants in clauses 4 (Rent and Other Payments), 5 (Insurance), 6 

(Indemnity), 8 (Maintenance, Repair and Cleaning);  10 (Use), 21 (Assignment, Subletting and 

Charging) and 33 (Goods and Services Tax) an essential term of this Lease but this clause 14.5 

does not mean or imply that there are no other essential terms in this Lease. 

14.6 Breach of Essential Terms 

If the Lessee breaches an essential term of this Lease then, in addition to any other remedy or 

entitlement of the Lessor -  

(a) the Lessee must compensate the Lessor for the loss or damage suffered by reason of the 

breach of that essential term; 

(b) the Lessor will be entitled to recover damages against the Lessee in respect of the breach 

of an essential term; and 

(c) the Lessee covenants with the Lessor that if the Term is determined - 

(i) for breach of an essential term or the acceptance by the Lessor of a repudiation 

of this Lease by the Lessee; or 

(ii) following the failure by the Lessee to comply with any notice given to the 

Lessee to remedy any default, 

the Lessee must pay to the Lessor on demand the total of the Amounts Payable under this Lease 

which would have been payable by the Lessee for the unexpired balance of the Term as if the 

Term had expired by effluxion of time together with the losses incurred or reasonably expected to 

be incurred by the Lessor as a result of the early determination including but not limited to the 

costs of re-letting or attempting to re-let the Premises; 

(d) the Lessee agrees that the covenant set out in this clause 14(2)(c) will survive termination 

or any deemed surrender at law of the estate granted by this Lease; 

(e) the Lessee may deduct from the amounts referred to at clause 14(2)(c) the Rent and other 

money which the Lessor reasonably expects to obtain by re-letting the Premises between 

the date of Termination and the date on which the Term would have expired by effluxion 

of time; and 
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(f) the Lessor must take reasonable steps to mitigate its losses and endeavour to re-let the 

Premises at a reasonable rent and on reasonable terms but the Lessor is not required to 

offer or accept rent or terms which are the same or similar to the rent or terms contained or 

implied in this Lease. 

15. Damage or destruction 

15.1 Damage or destruction 

If the Premises or any part of the Premises are totally or partially destroyed so as to require major 

rebuilding the Lessee - 

(a) may within two (2) months of the destruction or the damage terminate the Term with 

immediate effect by giving Notice to the Lessor; or 

(b) must within 2 years from the date of destruction or damage rebuild the Premises to its 

original state and condition to the satisfaction of the Lessor and in accordance with the 

requirements of all relevant authorities. 

15.2 Insurance proceeds 

(1) If the Lessee terminates the Term in accordance with clause 15.1 all insurance proceeds in respect 

of the Premises will be paid to and retained by the Lessor; or 

(2) If the Lessee rebuilds the Premises, all insurance proceeds will be applied to the rebuilding with 

any shortfall paid by the Lessee. 

16. Option to renew 

If the Lessee at least one month, but not earlier than 12 months, prior to the date for 

commencement of the Further Term gives the Lessor a Notice to grant the Further Term and - 

(a) all consents and approvals required by the terms of this Lease or at law have been 

obtained; and 

(b) there is no subsisting default by the Lessee at the date of service of the Notice in - 

(i) the payment of Amounts Payable; or 

(ii) the performance or observance of the Lessee’s Covenants, 

the Lessor shall grant to the Lessee a lease for the Further Term at the Rent and on the same terms 

and conditions as this Lease other than this clause 16 in respect of any Further Term previously 

taken or the subject of the present exercise. 

17. Holding over 

If the Lessee remains in possession of the Premises after the expiry of the Term with the consent 

of the Lessor, the Lessee will be a monthly tenant of the Lessor at a rent equivalent to one twelfth 

of the Rent for the period immediately preceding expiry of the Term and otherwise on the same 

terms and conditions of this Lease provided that all consents required under this Lease or at law 

have been obtained to the Lessee being in possession of the Premises as a monthly tenant. 
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18. Restore premises 

Prior to Termination, the Lessee at the Lessee’s expense must restore the Premises to a condition 

consistent with the observance and performance by the Lessee of the Lessee’s Covenants under 

this Lease fair wear and tear excepted. 

19. Yield up the premises 

19.1 Peacefully surrender 

On Termination the Lessee must -  

(a) peacefully surrender and yield up to the Lessor the Premises in a condition consistent with 

the observance and performance of the Lessee’s Covenants under this Lease;  

(b) surrender to the Lessor all keys and security access devices and combination for locks 

providing an access to or within the Premises held by the Lessee whether or not provided 

by the Lessor. 

19.2 Clause 19.1 to survive termination 

The Lessee’s obligation under clause 19.1 will survive termination. 

20. Removal of property from Premises 

20.1 Remove property prior to termination 

Prior to Termination, unless otherwise mutually agreed between the parties, the Lessee must 

remove from the Premises all property of the Lessee which is not a fixture other than air-

conditioning plant and fire equipment, security alarms and security systems and other fixtures and 

fittings which in the opinion of the Lessor form an integral part of the Premises and promptly 

make good, to the satisfaction of the Lessor, any damage caused by the removal. 

20.2 Lessor can remove property on re-entry 

On re-entry the Lessor will have the right to remove from the Premises any property of the Lessee 

and the Lessee indemnifies the Lessor against all damage caused by the removal of and the cost of 

storing that property. 

21. Assignment, sub-letting and charging 

21.1 No assignment or sub-letting without consent 

The Lessee must not assign the leasehold estate in the Premises nor sub-let, part with possession, 

or dispose of the Premises or any part of the Premises without the prior written consent of the 

Lessor and any other persons whose consent is required under the terms of this Lease or at law. 

21.2 Lessor’s Consent to assignment and sub-letting 

Provided all parties whose consent is required, under this Lease or at law, to an assignment or 

sub-letting, give their consent and any assignment or sublease is for a purpose consistent with the 

use of the Premises permitted by this Lease then the Lessor may not unreasonably withhold its 

consent to the assignment or sub-letting of the leasehold estate created by this Lease if - 

(a) the proposed assignee or sublessee is a respectable and responsible person of good 

financial standing capable of continuing the Permitted Purpose; 
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(b) all Amounts Payable due and payable have been paid and there is no existing unremedied 

breach, whether notified to the Lessee or not, of any of the Lessee’s Covenants; 

(c) the Lessee procures the execution by - 

(i) the proposed assignee of a deed of assignment; or 

(ii) the proposed sublessee of a deed of sublease, 

to which the Lessor is a party and which deed is prepared and completed by the Lessor’s 

solicitors; and 

(d) the assignment contains a covenant by the assignee or sublessee with the Lessor to pay all 

Amounts Payable and to perform and observe all the Lessee’s Covenants. 

21.3 Consents of Assignee Supplementary 

The covenants and agreements on the part of any assignee will be supplementary to the Lessee’s 

Covenants and will not release the assigning lessee from the Lessee’s Covenants. 

21.4 Property Law Act 1969 

Sections 80 and 82 of the Property Law Act 1969 are excluded. 

21.5 Costs for assignment and sub-letting 

If the Lessee wishes to assign or sub-let the leasehold estate created by this Lease the Lessee must 

pay all reasonable professional and other costs, charges and expenses, incurred by the Lessor or 

other person whose consent is required under this Lease, of and incidental to - 

(a) the enquiries made by or on behalf of the Lessor as to the respectability, responsibility and 

financial standing of each proposed assignee or sublessee;  

(b) any consents required under this Lease or at law; and 

(c) all other matters relating to the proposed assignment or sub-letting, 

whether or not the assignment or sub-letting proceeds. 

21.6 No mortgage or charge 

The Lessee must not mortgage nor charge the Premises. 

22. Acts by agents 

All acts and things which the Lessor is required to do under this Lease may be done by the Lessor, 

the CEO, an officer or the agent, solicitor, contractor or employee of the Lessor. 

23. Governing law 

This Lease is governed by and is to be interpreted in accordance with the laws of Western 

Australia and, where applicable, the laws of the Commonwealth of Australia. 
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24. Statutory powers 

The powers conferred on the Lessor by or under any statutes for the time being in force are, 

except to the extent that they are inconsistent with the terms and provisions expressed in this 

Lease, in addition to the powers conferred on the Lessor in this Lease. 

25. Notice 

25.1 Form of delivery 

A Notice to a Party must be in writing and may be given or made - 

(a) by delivery to the Party personally; or 

(b) by addressing it to the Party and leaving it at or posting it by registered post to the address 

of the Party appearing in this Lease or any other address nominated by a Party by Notice 

to the other. 

25.2 Service of notice 

A Notice to a Party is deemed to be given or made - 

(a) if by personal delivery, when delivered; 

(b) if by leaving the Notice at an address specified in clause 25(b), at the time of leaving the 

Notice, provided the Notice is left during normal business hours; and 

(c) if by post to an address specified in clause 25(b), on the second business day following 

the date of posting of the Notice. 

25.3 Signing of notice 

A Notice to a Party may be signed - 

(a) if given by an individual, by the person giving the Notice; 

(b) if given by a corporation, by a director, secretary or manager of that corporation;  

(c) if given by a local government, by the CEO;  

(d) if given by an association incorporated under the Associations Incorporation Act 1987, by 

any person authorised to do so by the board or committee of management of the 

association; or 

(e) by a solicitor or other agent of the individual, corporation, local government or association 

giving the Notice. 

26. Severance 

If any part of this Lease is or becomes void or unenforceable, that part is or will be severed from 

this Lease to the intent that all parts that are not or do not become void or unenforceable remain in 

full force and effect and are unaffected by that severance. 
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27. Disputes 

27.1 Appointment of arbitrator 

Except as otherwise provided any dispute arising out of this Lease is to be determined by a single 

arbitrator under the provisions of the Commercial Arbitration Act 1985 and the Lessor and the 

Lessee may each be represented by a legal practitioner. 

27.2 Payment of amounts payable to date of award 

The Lessee must pay the Amounts Payable without deduction to the date of the award of the 

Arbitrator or the date of an agreement between the Parties whichever event is the earlier, and if 

any money paid by the Lessee is not required to be paid within the terms of the award of the 

Arbitrator or by agreement between the Lessor and the Lessee then the Lessor will refund to the 

Lessee the monies paid. 

28. Variation 

This Lease may be varied only by deed executed by the parties subject to such consents as are 

required by this Lease or at law. 

29. Moratorium 

The provisions of a statute which would but for this clause extend or postpone the date of 

payment of money, reduce the rate of interest or abrogate, nullify, postpone or otherwise affect the 

terms of this Lease do not, to the fullest extent permitted by law, apply to limit the terms of this 

Lease. 

30. Further assurance 

The Parties must execute and do all acts and things necessary or desirable to implement and give 

full effect to the terms of this Lease. 

31. Payment of money 

Any Amounts Payable to the Lessor under this Lease must be paid to the Lessor at the address of 

the Lessor referred to in the Lease or as otherwise directed by the Lessor by Notice from time to 

time. 

32. Waiver 

32.1 No general waiver 

Failure to exercise or delay in exercising any right, power or privilege in this Lease by a Party 

does not operate as a waiver of that right, power or privilege. 

32.2 Partial exercise of right power or privilege 

A single or partial exercise of any right, power or privilege does not preclude any other or further 

exercise of that right, power or privilege or the exercise of any other right, power or privilege. 



 

© McLeods Lease Of Portion Of Lot 254 (No. 25) Strickland Street,  | page 22 

 

33. Goods and services tax 

33.1 Definitions 

The following definitions apply for the purpose of this clause - 

(a) Act means the Commonwealth’s A New Tax System (Goods and Services Tax) Act 1999 

and associated Acts and subsidiary legislation; 

(b) Consideration means the Amounts Payable or any other money payable to the Lessor 

under this Lease, but does not include the amount of the GST which may apply to the 

Amounts Payable or other money payable under the Act; 

(c) GST means a tax under the Act levied on a Supply including but not limited to the 

Amounts Payable or other money payable to the Lessor for goods or services or property 

or any other thing under this Lease; and 

(d) Supply means a good or service or any other thing supplied by the Lessor under this 

Lease and includes but is not limited to a grant of a right to possession of the Premises. 

33.2 Lessee to pay GST 

(1) The Consideration will be increased by the amount of the GST, if any, which the Lessor is 

required under the Act to pay on any Supply made under this Lease. 

(2) The Lessee must pay any increase referred to at clause 33(1) whether it is the Lessee or any other 

person who takes the benefit of any Supply. 

(3) The Lessee must pay the amount of the GST to the Lessor at the same time and in the same 

manner as the Lessee is required to pay the Consideration under this Lease. 

33.3 Consideration in Kind 

If consideration in kind is accepted by the Lessor for any Supply made under this Lease, the GST 

amount payable to the Lessor under clause 33(2) in respect of the consideration in kind will be 

calculated by using the prevailing market value of the consideration in kind as determined by the 

Lessor. 

(1) No Contribution from Lessor 

If the Lessee is required under this Lease to make any payment of money or give other 

consideration to a third party for outgoings, goods, services and benefits of any kind, the Lessee is 

not entitled to any contribution from the Lessor for any GST payable by it to any person. 

(2) Statement of GST paid is Conclusive 

A written statement given to the Lessee by the Lessor of the amount of the GST that the Lessor 

pays or is liable to pay or account for is conclusive as between the Parties except in the case of an 

obvious error. 

(3) Tax Invoices 

For each payment by the Lessee under this clause the Lessor agrees to promptly deliver to the 

Lessee, as required under the Act, tax invoices and adjustment notes in a form which complies 

with the Act, so as to enable the Lessee to claim input tax credits or decreasing adjustments for 

Supplies. 

(4) Reciprocity 
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If the Lessee furnishes any Supplies to the Lessor under this Lease, then the requirements set out 

in this clause with respect to the Lessee will apply to the Lessor with the necessary changes. 

34. Commercial Tenancy Act 

If at any time and for so long as the Commercial Tenancy (Retail Shops) Agreements Act 1985 

applies to this Lease and a provision of that Act conflicts with a provision of this Lease, then each 

conflicting provision of this Lease is deemed to be amended to the extent necessary to comply 

with that Act. 

35. Caveat 

35.1 No absolute caveat 

The Lessee nor any person on behalf of the Lessee will, without the prior written consent of the 

Lessor, lodge any absolute caveat at Landgate against the Certificate of Title for the Land, to 

protect the interests of the Lessee under this Lease. 

35.2 CEO & Lessor as attorney 

In consideration of the Lessor having granted this Lease to the Lessee, the Lessee irrevocably 

appoints the Lessor and the CEO of the Lessor jointly and severally - 

(a) for the Term of this Lease; 

(b) for any holding over under this Lease; and 

(c) for a period of 6 months after Termination, 

to be the agent and attorney of the Lessee in its name and on its behalf to sign and lodge at 

Landgate -  

(d) a withdrawal of any absolute caveat lodged by or on behalf of the Lessee; 

(e) a withdrawal of any caveat lodged by or on behalf of the Lessee and not withdrawn on 

Termination; and 

(f) a surrender of the estate granted by this Lease, 

and the costs of withdrawing any caveat or surrendering this Lease (including the Lessor's 

solicitor's costs and registration fees) will be borne by the Lessee. 

35.3 Ratification 

The Lessee undertakes to ratify all the acts performed by or caused to be performed by the Lessor, 

its agent or attorney under clause 35. 

35.4 Indemnity 

The Lessee indemnifies the Lessor against - 

(g) any loss arising directly from any act done under clause 35; and 

(h) all costs and expenses incurred in connection with the performance of any act by the 

attorney on behalf of the Lessee under clause 35. 



 

© McLeods Lease Of Portion Of Lot 254 (No. 25) Strickland Street,  | page 24 

 

36. Alcohol 

36.1 Consumption of alcohol 

The Lessee covenants and agrees: 

(a) not to use or allow the Premises to be used for the consumption or sale of alcohol without 

first obtaining the written consent of the Lessor, and the Lessor shall determine any such 

application in its absolute discretion; and 

(b) that it shall not make an application for a licence or permit under the Liquor Control Act 

1988 for the Premises, or apply for an amendment to a licence or permit it has been 

granted, without first obtaining the written consent of the Lessor. 

36.2 Liquor licence 

The Lessee covenants and agrees that if a licence or permit is granted under the Liquor Control 

Act 1988 for the Premises it must: 

(a) comply with any requirements attaching to the licence or permit at its cost and where any 

alteration is required to the Premises clause 9 shall apply; 

(b) comply with the requirements of the Harm Minimisation Policy (as amended from time to 

time) of the Department of Racing, Gaming & Liquor, which will require, without 

limitation the following - 

(i) the development and implementation of a House Management Policy and Code 

of Conduct (as defined by the Harm Minimisation Policy) for the Premises, and 

such policies must be displayed in a prominent position on the Premises at all 

times; and 

(ii) the development and implementation of a Management Plan (as defined by the 

Harm Minimisation Policy) for the Premises. 

(c) provide a copy of the licence or permit (as well as a copy of any document referred to in 

the licence or permit, including without limitation a copy of the House Management 

Policy, Code of Conduct and Management Plan (as defined by the Harm Minimisation 

Policy)) to the Lessor as soon as practicable after the date of grant; and 

(d) indemnify and keep indemnified the Lessor from and against any breach of the Liquor 

Control Act 1988, Health (Food Hygiene) Regulations 1993, Liquor Control Regulations 

1989 or the licence or permit or any conditions imposed thereupon for which it may be 

liable as the owner of the Premises. 

37. Additional terms, covenants and conditions 

Each of the terms, covenants and conditions (if any) specified in Item 10 of the Schedule are part 

of this Lease and are binding on the Lessor and the Lessee as if incorporated into the body of this 

Lease. 
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Schedule 

Item 1 Land and Premises  

Land 

 

Lot 254 on Plan 3321 being the whole of the land comprised in Volume 593 Folio 87. 

Premises 

 

That part of the Land hachured on the plan annexed hereto as Annexure 1, including all 

buildings, structures, alterations, additions and improvements on that part of the Land, or 

erected on that part of the Land during the Term. 

Item 2 Term 

5 years commencing on 1 July 2014 and expiring on 30 June 2019. 

Item 3 Further Term 

2 years commencing on 1 July 2019 and expiring on 30 June 2021. 

Item 4 Commencement Date 

1 July 2014. 

Item 5 Rent 

$11,000.00 (Eleven Thousand dollars) plus GST per annum, payable in equal monthly 

instalments with the first instalment due on the Commencement Date. 

Item 6 Permitted purpose 
 

Occasional child care centre for 3-4 year olds, unless otherwise approved by the Lessor in 

writing. 

Item 7 Public liability insurance 

Ten million dollars ($10,000,000.00).  

Item 8 Bank Guarantee 
 

An amount equivalent to three months’ Rent. 

 

Item 9 Rent Review Dates 

On the first anniversary of the Commencement Date and annually on that date for the 

duration of the Term, Further Terms and any period of holding over a CPI Review will be 
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undertaken. On the 5th anniversary of the Commencement Date the rent will be reviewed 

by a market valuation in accordance with Clause 4.2. 

Item 10 Additional terms and covenants 
 

1. This lease is subject to and conditional upon Ann Louise O’Hara executing a 

surrender of lease of the Premises, on or before the Commencement Date. 

 

2. The Lessee acknowledges and agrees that the current development approval for the 

Premises is annexed hereto as Annexure 2 (Current Development Approval).  The 

Lessee must strictly comply with the conditions of the Current Development Approval 

and any subsequent or varied development approval issued for the Premises. 

 

3. The Lessee acknowledges and agrees that if she wishes to vary any condition of the 

Current Development Approval (including without limitation the operating hours of 

the Premises) or seek a new development approval then the Lessee must: 

(i) seek the Lessor’s prior written consent (in its capacity as landlord) to such 

variation or new development approval; and 

(ii) provided the Lessor’s consent is obtained pursuant to paragraph (ii) above, 

obtain all necessary consents and approvals for such variations or new approval 

including without limitation seeking the consent and approval of the responsible 

planning authority. 

 

4. The Lessee must within the last three months of the Term or earlier determination of 

this Lease: 

(i) paint with at least 2 coats of paint those parts of the Premises usually painted 

internally and externally. All painting carried out on the Premises must be 

carried out by a registered painting contractor; and the registered painting 

contractor or other person engaged by the Lessee to paint the Premises must: 

(i) do so in a proper manner using good quality materials; 

(ii)  have the colour and quality of the materials approved in writing by the 

Lessor before the work commences; 

(iii) comply will all reasonable directions given or requests made by the 

Lessor; and 

(iv) be finished in a proper and workmanlike manner. 

(ii) paper those parts of the Premises usually papered internally and externally. All 

papering carried out on the Premises must be carried out by an appropriate 

contractor; and the contractor or other person engaged by the Lessee to re-

paper the Premises must: 

(i) do so in a proper manner using good quality materials; 

(ii)  have the colour and quality of the materials approved in writing by the 

Lessor before the work commences; 

(iii) comply will all reasonable directions given or requests made by the 

Lessor; and 

(iv) be finished in a proper and workmanlike manner. 
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Signing page 

EXECUTED 2014 

 

THE COMMON SEAL of the City of Nedlands 
was hereunto affixed by authority of a resolution 
of the Council in the presence of: 

  

 

 

 
 

Signature of Mayor  Full name of Mayor 

   

Signature of Chief Executive Officer  Full name of Chief Executive Officer 

 
 

 

 
Executed by Cherie Lewis in the presence of    

 
Signature of Cherie Lewis 

 

 
 

Witness Sign   

Name of Witness   

Address   
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Annexure 1 – Premises 
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Annexure 2 – Current Development Approval 

 



Reports PD14.14 to PD18.14 – 13.05.2014 to 27.05.2014 

32 
 

PD18.14  Mayo Community Garden 

 

Committee 13 May 2014 

Council 27 May 2014 

Applicant City of Nedlands 

Officer Phoebe Huigens, Policy & Projects Officer 

Director Peter Mickleson, Director Planning & Development 

Director Signature  

File Reference Policy and Projects 

Previous Item NIL 

 

1.0 Executive Summary 
 
The site located at 91 Wood Street, Swanbourne has been leased to the Mayo 
Community Garden Group Inc. The Group, once the garden is established, will rely 
on membership fees and plot rentals to fund their ongoing activities. The group has 
requested some financial contribution from Council for the basic infrastructure to 
establish the garden. There are funds available in a reserve account resulting from 
the insurance claim following the fire at Mayo Cottage which may be suitable for 
allocation to this project. 
 

1.1 Recommendation to Committee 
 
Council: 
 

1. Provides a financial contribution to the Mayo Community Garden of 
$33,793.00 for: 

 
1. Sleeper beds 
2. Raised garden beds 
3. Stone 
4. Mulch 
5. Reticulation 
6. Shade sail 
7. Meeting expenses. 

2. Funds the contribution from the Development-Swanbourne-Reserve 
account. 

 

1.2 Strategic Plan 
 
Community Development 
 
During the community consultation process for the City’s Strategic Community Plan, 
a Community Garden was raised as a community desire on multiple occasions. 
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Community Gardens are places where people come together to grow food and 
community.  
 

2.0 Background 
 
The Mayo House cottage located in the Allen Park Heritage Precinct was used as a 
residential caretakers house until the cottage was destroyed in a fire on 19 July 
2009. At the time, Council was presented with two options: 

1. Reinstate the dwelling and recover the costs of up to $181,659.24; or 
2. Accept an indemnity cash offer of $70,847.10 plus the demolition costs.  

Council decided that it would cost more than $181,659.24 to rebuild the building, and 
therefore accepted the cash offer. The money was set aside in a reserve account for 
projects in the Swanbourne Precinct Masterplan. 
 
While the Swanbourne Precinct Masterplan was never finalised, a Community 
Garden was included in the plans for the precinct. On 10 December 2013, Council 
gave in principle support for the establishment of a Community Garden at the Mayo 
House site. 
 
On 25 February 2014, Council resolved to lease the site to Mayo Community Garden 
Group Inc. 
 
2.1 Key Relevant Previous Council Decisions: 
 
On 10 December 2013, Council gave in-principle support for the establishment of a 
Community Garden at 91 Wood Street, Swanbourne. 
 
On 25 February 2014, Council approved lease of 91 Wood Street Swanbourne to 
Mayo Community Garden Group Inc. for the purposes of establishing a Community 
Garden. 
 

2.2 Legislation / Policy 
 
Community Garden Policy.  
 

3.0 Consultation Process 
 
Required by legislation:    Yes  No  
Required by City of Nedlands policy:   Yes  No  
 

4.0 Budget/Financial Implications 
 
Within current approved budget:   Yes  No  
Requires further budget consideration:   Yes  No  
 
This report requests that Council fund some of the initial infrastructure required to 
establish the Mayo Community Garden. These funds have not been allocated in 
2013/14 budget. Administration suggests that the funds are taken from the insurance 
claim made by the City in 2009 when the Mayo Cottage fire destroyed the cottage. 
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These funds were put in a reserve account for “projects in the Swanbourne Precinct 
Masterplan”. 
 
The Mayo Community Group will be approaching funding bodies during 2014/2015 
for grants to fund further work at the garden.  
 

5.0 Risk Management 
 
The Mayo Community Garden Group are incorporated, hold a lease for the land and 
hold their own public liability insurance. Risk to the City is minimised through these 
measures. 
 
There is also a risk that the City of Nedlands may be considered to be not supportive 
of the Community Garden initiative if some initial funding of this sort is not provided. 
 

6.0 Discussion 
 
The Community Garden will be relying on membership fees and rental of private 
plots to generate income for their ongoing activities following the commissioning of 
the Garden. Therefore the establishment of these plots and basic supporting 
infrastructure is considered quite urgent. 
 
A basic plan for the Community Garden is attached. 
 
The Mayo Community Garden Group requests funding for the following key 
infrastructure items from Council: 
 

1. 60 jarrah sleepers, at a cost of $3118.50 plus hire of a bobcat for one day 
$265.00; 

2. 4 Raised garden beds for the accessible garden area, to encourage aged and 
less able gardeners to visit the garden, including fill, at a cost of $2,401; 

3. Limestone and cement for terracing, $3,730; 
4. Mulch, $3,700; 
5. Reticulation from Allen Park needs to be extended through the Allen Park 

Heritage Precinct to reach the Mayo Community Garden. The City would 
project manage this work and would cost $6000. Reticulation of the garden 
would then cost an additional $4078; and 

6. Shade structure to shade the accessible garden area, including development 
application and building permit, at a cost of $10,000. 

 
Total request for infrastructure items: $33,293.00 
 
Quotes have been sourced for all work and copies are available upon request. 
 
The group also requests a modest budget of $500 for meeting expenses and 
advertising to establish the group. 
 
Total request: $33,793.00 
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The Mayo Community Garden is being run by a core group of eight dedicated Mount 
Claremont and Swanbourne residents. Investment in this Garden for the amount 
requested will result in a valuable community resource within the Coastal Ward. A 
significant amount of volunteer time has and will be invested in the project by 
members of this Group. 
 
Community Gardens are places where people come together to grow food and 
community. The benefits of community gardens include reducing food-miles, 
increased social interaction and participation, gardening opportunities for those with 
unsuitable gardens at home, and they provide places for community events and 
celebrations. The Mayo Community Garden Group has already indicated that they 
intend making the garden available to the general public for events and open days.  
 
The Mayo Community Group will be approaching funding bodies during 2014/2015 
for grants to fund further work at the garden.  
 

6.1 Conclusion 
 
The Mayo Community Garden Group requires some basic infrastructure to establish 
the garden. Council is asked to contribute $33,293.00 for various items.  
 

7.0 Attachments 
 
1.       Mayo Community Garden plan  
 
 






