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GENERAL CONDITIONS OF CONTRACT FOR THE CONSULTANCY SERVICES UNDER A PURCHASE ORDER
Recitals
[bookmark: Recitals][bookmark: _Ref117157249]The Client wishes to engage the Consultant to perform the Services.
The Consultant has agreed to provide the Services in accordance with this agreement.
1 [bookmark: _Toc318369961][bookmark: _Toc318373903][bookmark: _Toc318712068][bookmark: _Toc318712519][bookmark: _Toc318712555][bookmark: _Ref273450679][bookmark: _Toc276392705][bookmark: _Toc279403496][bookmark: _Toc324334446][bookmark: _Toc328646192][bookmark: _Toc142992046]Definitions and interpretation
1.1 [bookmark: _Toc276392706][bookmark: _Toc279403497][bookmark: _Toc324334447][bookmark: _Toc328646193][bookmark: _Ref117335947][bookmark: _Ref117335964][bookmark: _Ref117335993][bookmark: _Toc142992047]Definitions
In this agreement:
Accepted has the meaning given in clause 13.4(b) or 13.6(d) (as the case may be).
[bookmark: _Ref19092853]Agreement IP means all Intellectual Property (present or future) created, discovered or coming into existence as a result of, for the purpose of, or in connection with the performance of the Services (including all Intellectual Property developed by or on behalf of the Consultant in performing the Services and any such Intellectual Property in the Deliverables).
Agreement Particulars means the particulars of this agreement as set out in Schedule 1.
Approval means:
(a) any certificate, licence, consent, permit, approval, authority or requirement of any Authority having jurisdiction in connection with the performance of the Services, the Project or any aspect of the performance of this agreement; 
(b) any conditions attaching to anything referred to in paragraph (a); 
(c) any fees or charges payable with respect to anything referred to in paragraphs (a) or (b); and 
(d) excludes any approval, consent, permit or authorisation of the Client unless expressly issued under a Legislative Requirement.
Authority means any national, state, territorial, local, regional or municipal government, ministry, governmental department or authority, commission, board, bureau, agency, instrumentality, executive, legislative, judicial or administrative body having jurisdiction over the performance of the Services, the Project or any aspect of the performance of this agreement.
Business Day means:
(e) for the purposes of clause 21 and clause 25, a day other than:
(i) a Saturday, Sunday or Public Holiday; and
(ii) any other day that falls between 22 December in any year and 10 January in the following year (inclusive); and
(f) for any other purposes, a day that is not a Saturday, Sunday or Public Holiday in Perth, Western Australia.
Claim includes a claim, notice, demand, action, proceeding, litigation, investigation, judgment or Loss however arising and whether based in contract, tort or statute or any other Law and whether involving a third party or a party to this agreement.
Client Information has the meaning given in clause 15(a).
Client Representative means the person specified in Item 2 of the Agreement Particulars or any replacement pursuant to clause 7.
[bookmark: _Ref19092688]Client's Background IP means any Intellectual Property owned by the Client or any of its Related Bodies Corporate (or licensed to the Client or any of its Related Bodies Corporate by any third party) which:
(g) is in existence before the date of this agreement or which is acquired or created by the Client after the date of this agreement other than in connection with this agreement; and 
(h) the Client or any of its Related Bodies Corporate makes available, contributes, brings to or uses in connection with this agreement, including the Client Information.
Client's Policies and Procedures means the Client's policies, standards and rules of conduct applicable to the performance of the Services or the Site that are put in place or amended by the Client or its Related Body Corporate and communicated to the Consultant.  
Commercialise means, in relation to Intellectual Property, (except in strict compliance with this agreement):
(i) to use, manufacture, sell, hire, promote, market or otherwise exploit a product or process, or to provide a service;
(j) to use or disclose any know-how or confidential information comprised in the Intellectual Property; and
(k) in respect of any copyright work or other subject matter in which copyright subsists, to exercise any of the rights of a copyright owner in relation to any work or other subject matter comprised in the Intellectual Property,
including licensing any person to do any of the above or incorporating a company to do any of the above.  
Confidential Information means any or all:
(l) in respect of the Client, information provided by the Client or any of its Personnel to the Consultant to facilitate the performance of this agreement (including the Client Information);
(m) in respect of the Client, information emanating from or belonging to the Client or any customer, supplier, contractor, agent, joint venture party, partner, licensor or licensee of the Client, which the Consultant or its Personnel acquire during the performance of this agreement;
(n) information that concerns the business, operations, finances, plans, Personnel or customers of a party; and
(o) the terms of this agreement,
but excludes information:
(p) that is or becomes public knowledge other than by breach of this agreement; 
(q) that has been independently developed by a third party and provided to a party without breach of this agreement; and
(r) that has been independently developed by a party without breach of this agreement.
Consultancy Fee means:
(s) where the parties have agreed that the Services are to be carried out for a lump sum, the Fixed Fee; 
(t) where the parties have agreed that the Services are to be carried out on the basis of the Schedule of Rates, the sum of the products ascertained by multiplying the rates and costs in the Schedule of Rates by the corresponding quantities up to the maximum amount of the Total Fee; and
(u) where the parties have agreed that the Services are to be carried out partly for a Fixed Fee and partly on the basis of the Schedule of Rates, the aggregate of the sums referred to in paragraphs (a) and (b) above. 
Consultant Representative means the person specified in Item 4 of the Agreement Particulars or any replacement pursuant to clause 8.
[bookmark: _Ref19092723]Consultant's Background IP means any Intellectual Property owned by the Consultant (or licensed to the Consultant by a third party) which:
(v) [bookmark: _Ref19092724]is in existence before the date of this agreement or which is acquired or created by the Consultant after the date of this agreement other than in connection with this agreement; and
(w) [bookmark: _Ref19092725]the Consultant makes available, contributes, brings to or uses in connection with this agreement.
Corporations Act means the Corporations Act 2001 (Cth).
Date for Delivery means, with respect to a Deliverable, the date applicable to that Deliverable specified in Item 11 of the Agreement Particulars.
Defect means, with respect to a Deliverable, it is not in accordance with this agreement, or it is damaged, deficient, faulty or incomplete.
Delay Event means:
(x) any breach of this agreement by the Client;
(y) a suspension pursuant to a Suspension Notice issued by the Client pursuant to clause 17 for a reason other than an act, omission or default of the Consultant or its Personnel;
(z) a Variation that entitles the Consultant to an extension of the Date for Delivery; and
(aa) any other event specified in Item 10 of the Agreement Particulars to be an additional Delay Event.
Deliverables means all Materials (including any Design) prepared by or on behalf of the Consultant required as part of the Services and to be provided by the Consultant to the Client (including all Deliverables referred to in the Scope of Services).
Design means the design accepted or deemed to be accepted pursuant to clause 13.6.
Design Obligations means the Consultant's obligations set out in clause 13.6.
Dispute has the meaning given in clause 37.1(a).
Dispute Notice has the meaning give in clause 37.1(a).
End Date means the earlier of:
(ab) the date on which the Client Representative has (or is deemed to have) Accepted all Deliverables; and
(ac) the date on which this agreement is terminated pursuant to clause 21.
Fixed Fee means the Fixed Fee specified in Item 6 of the Agreement Particulars.
Form of Payment Schedule means the form of Payment Schedule set out in Schedule 4.
Good Industry Practice means performance:
(ad) as would ordinarily be expected of a Relevant Consultant;
(ae) in a manner which is:
(i) efficient, professional and cost effective;
(ii) safe to the environment; and
(iii) by skilled, experienced and professional persons, using equipment and procedures and adopting industry standards that would be used and adopted by a Relevant Consultant. 
GST means goods and services tax or similar value added tax levied or imposed in Australia under the GST Law or otherwise on a supply.
GST Act means A New Tax System (Goods and Services Tax) Act 1999 (Cth).
GST Law has the same meaning as in the GST Act.
Insolvency Event means the occurrence of any one or more of the following events regarding any party to this agreement:
(af) a meeting has been convened, resolution proposed, petition presented or order made for the winding up of that party;
(ag) a receiver, receiver and manager, provisional liquidator, liquidator, or other officer of the court, or other person of similar function has been appointed regarding all or any material asset of the party;
(ah) a security holder, mortgagee or chargee has taken, attempted or indicated an intention to exercise its rights under any security of which the party is the security provider, mortgagor or chargor; or
(ai) an event has taken place with respect to the party which would make it, or deem it to be, insolvent under any law applicable to it.
Intellectual Property means any statutory and other proprietary right in respect of inventions, innovations, patents, utility models, designs, circuit layouts, mask rights, copyright (including future copyright), confidential information, trade secrets, know-how, trademarks including any application or right to apply for registration of any of those rights and any other right in respect of intellectual property as defined in Article 2 of the Convention Establishing the World Intellectual Property Organisation of July 1967.
Key Person means each person identified in Item 13 of the Agreement Particulars.
Laws means:
(aj) Legislative Requirements; and
(ak) common law and principles of equity recognised by the courts of Western Australia,
but excludes Approvals.
Legislative Requirement means any Act, Ordinance, regulation, by-law, order, award, proclamation of the Commonwealth, a State, a Territory or any other Authority in Australia.
Letter of Award means the letter from the Client to the Consultant awarding the Consultant this agreement, which may be substituted or accompanied by an Order.
Liability means any liability or obligation (whether actual, contingent or prospective) including any Loss, irrespective of when the acts, events or things giving rise to the liability or obligation occurred.
Loss includes any loss, damage, cost, charge, liability (including Tax liability) or expense.
Mandatory Insurance has the meaning given in clause 19.2(a).
Materials means any document, information, data or other material (in whatever form), including any:
(al) software;
(am) firmware;
(an) documented methodology, process or procedure;
(ao) reports, user manuals, user guides, operation manuals or instructions.
Moral Rights has the meaning given in the Copyright Act 1968 (Cth).
Notice-Based Time Bar Provision has the meaning given in section 16(1) of the Security of Payment Act.
Order means a purchase order from the Client requiring the performance of the Services by the Consultant, however, will not include a purchase order issued under clause 12.4(g) in relation to a Variation.
Other Contractors means any contractor or consultant of any level engaged by the Client or any of its Related Bodies Corporate to perform activities in connection with the Services or affected by the Services (but excluding the Consultant and the Consultant’s Personnel).
Payment Claim means a claim by the Consultant for a progress payment.
Payment Schedule means the Payment Schedule that the Client issues to the Consultant pursuant to clause 25. The Payment Schedule may, but is not required to, be in the form of the Form of Payment Schedule.
Personnel means:
(ap) in relation to the Client:
(i) the Client's Related Bodies Corporate, its Other Contractors and its employees, officers and agents; and
(ii) all Related Bodies Corporate, employees, officers, agents and consultants of:
(A) the Client's Related Bodies Corporate; and 
(B) Other Contractors;
(aq) in relation to the Consultant:
(i) the Consultant’s Related Bodies Corporate, its Subcontractors and its employees, officers and agents; and
(ii) all Related Bodies Corporate, employees, officers, agents and consultants of:
(A) the Consultant’s Related Bodies Corporate;
(B) Subcontractors; or
(C) any other contractors, consultants or agents of the Consultant.
Project means the project described in Item 5 of the Agreement Particulars.
Project Control Group means the 'Project Control Group' established by the Client to oversee the Project.
Proposed Variation has the meaning given in clause 12.4(a).
Provisional Sum means any amount stated as a provisional sum in a Letter of Award or any Order, having the meaning given in clause 27.
Public Holiday means, in relation to an area, a day that is appointed or declared a public holiday for that area by or under the Public and Bank Holidays Act 1972 (WA).
[bookmark: _Hlk142905286]Reasonable Steps means taking reasonable actions in accordance with Good Industry Practice.
Recipient Created Tax Invoice has the meaning given in the GST Act.
Related Body Corporate has the meaning given in the Corporations Act.
Relevant Consultant means a consultant that exercises the degree of skill, quality, care, diligence and prudence that would reasonably be expected of a competent and experienced consultant undertaking services and obligations similar to the performance of the Services under this agreement.
Request for Tender means the Request for Tender in Schedule 2.
Schedule of Rates means the Schedule of Rates in Schedule 3.
Scheduled Amount means, with respect to a Payment Claim:
(ar) the amount shown in the corresponding Payment Schedule as payable by the Client to the Consultant with respect to that Payment Claim; or
(as) if no Payment Schedule has been issued in accordance with clause 25.2(c) with respect to that Payment Claim, the amount of that Payment Claim.
[bookmark: _Hlk139026274][bookmark: _Hlk139026319]Scope of Services means the Scope of Services in Schedule 2.
Section means each Section identified in Item 9 of the Agreement Particulars.
Security of Payment Act means the Building and Construction Industry (Security of Payment) Act 2021 (WA). 
Senior Manager means, with respect to a party and a Dispute, a representative of the Consultant having the authority to negotiate and settle a Dispute on behalf of the Consultant and a representative of the Client having the authority to negotiate and settle a Dispute on behalf of the Client (which authority may be subject to further or subsequent approval from the Client's council).
Services means the services to be performed by the Consultant under this agreement, as set out in the Scope of Services, and includes:
(at) the supply of all Materials and labour required to perform the Services;
(au) the delivery of the Deliverables;
(av) any work, activity or the supply of any goods necessary or incidental to the performance of the Services or to comply with this agreement; and
(aw) Variations.
Site means any area that the Client makes available to the Consultant for the performance of the Services.
Special Conditions means the special conditions, if any, set out in Item 16 of the Agreement Particulars.
Standards means any relevant standard published by Standards Australia of 20 Bridge Street, Sydney, New South Wales 2000 and other industry standards commonly used in connection to services similar to the Services.
Start Date means the date specified in Item 7 of the Agreement Particulars.
Stated Purpose means the purpose stated in Item 12of the Agreement Particulars, any other purpose set out in the Scope of Services and any purpose reasonably inferred from this agreement.
Subcontractor means a contractor or consultant of any level engaged by the Consultant or another Subcontractor to perform part of the Services.
Suspension Notice has the meaning given in clause 17(a).
Tax means all forms of taxes, duties, imposts, charges, withholdings, rates, levies or other governmental impositions of whatever nature and by whatever authority imposed, assessed or charged together with all costs, charges, interest, penalties, fines, expenses and other additional statutory charges, incidental or related to the imposition.
Tax Invoice has the meaning given in the GST Act.
Term means the period starting on the Start Date and ending on the End Date.
Total Fee means:
(ax) where the parties have agreed that the Services are to be carried out for a Fixed Fee, the Fixed Fee; 
(ay) where the parties have agreed that the Services are to be carried out on the basis of the Schedule of Rates, the Total Fee specified in Item 6 of the Agreement Particulars; and 
(az) where the parties have agreed that the Services are to be carried out partly for a Fixed Fee and partly on the basis of the Schedule of Rates, the aggregate of the sums referred to in paragraphs (a) and (b) above, 
in each case, as adjusted in accordance with this agreement.
Variation means any change to the Services, including any increase, decrease, addition to, or omission from, the Services (including omission for the purpose of or with the intention of having another person perform that part of the Services) or any change in the character, quantity or quality of the Services.
Variation Form means a notice substantially in the form set out in Schedule 5.
WHS Contractor Guidelines means the City of Nedlands guidelines developed to assist contractors and their workers to work safety while engaging work for, or on behalf of, the Client.
WHS Laws means all workplace, health and safety related Law, codes of practice, other compliance codes, directions on safety or notices issued by any relevant Authority and standards, where any part of the Consultant’s obligations under this agreement are being performed. This includes the Work Health and Safety Act 2020 (WA) and the Work Health and Safety (General) Regulations 2022 (WA), in addition to any other relevant Law.
1.2 [bookmark: _Toc276392707][bookmark: _Toc279403498][bookmark: _Toc324334448][bookmark: _Toc328646194][bookmark: _Toc142992048]Interpretation
In this agreement, unless the context otherwise requires:
(a) a reference to:
(i) one gender includes the others;
(ii) the singular includes the plural and the plural includes the singular;
(iii) a clause, schedule or annexure is a reference to a clause of, schedule or annexure to this agreement and references to this agreement include any schedule or annexure;
(iv) any contract (including this agreement) or other instrument includes any variation or replacement of it and as it may be assigned or novated;
(v) a statute, ordinance, code or other law includes subordinate legislation (including regulations) and other instruments under it and consolidations, amendments, re-enactments or replacements of any of them;
(vi) a person or entity includes an individual, a firm, a body corporate, a trust, an unincorporated association or an authority;
(vii) a person includes their legal personal representatives (including executors), administrators, successors, substitutes (including by way of novation) and permitted assigns;
(viii) a group of persons is a reference to any two or more of them taken together and to each of them individually;
(ix) an entity which has been reconstituted or merged means the body as reconstituted or merged, and to an entity which has ceased to exist where its functions have been substantially taken over by another body, means that other body;
(x) time is a reference to legal time in Perth, Western Australia;
(xi) a reference to a day or a month means a calendar day or calendar month; and
(xii) money (including ‘$’, ‘AUD’ or ‘dollars’) is to Australian currency; 
(b) unless expressly stated, no party enters into this agreement as agent for any other person (or otherwise on their behalf or for their benefit);
(c) the meaning of any general language is not restricted by any accompanying example, and the words 'includes', 'including', 'such as', 'for example' or similar words are not words of limitation;
(d) the words 'cost' and 'expense' includes legal costs on a full indemnity basis;
(e) headings and the table of contents are for convenience only and do not form part of this agreement or affect its interpretation;
(f) if a period of time is specified and dates from a given day or the day of an act or event, it is to be calculated exclusive of that day;
(g) the time between two days, acts or events includes the day of occurrence or performance of the second but not the first day act or event;
(h) if the last day for doing an act is not a Business Day, the act must be done instead on the next Business Day;
(i) if a word or phrase is defined, then its other grammatical forms have a corresponding meaning;
(j) unless the Client is expressly required under this agreement to act reasonably in exercising a power, right or remedy, or undertaking any action, or reaching any conclusion, the Client can exercise any power, right or remedy, or undertake any action, or reach any conclusion in its absolute and unfettered discretion;
(k) unless the Client Representative is expressly required under this agreement to act reasonably in exercising a power, right or remedy, or undertaking any action, or reaching any conclusion, the Client Representative can exercise any power, right or remedy, or undertake any action, or reach any conclusion in its absolute and unfettered discretion, including acting in the sole interest of the Client;
(l) where the Consultant is required under this agreement to perform an obligation, matter or thing, or discharge a liability, the Consultant must do so at its own cost, unless expressly provided otherwise;
(m) where there are two or more persons in a party each are bound jointly and severally; and
(n) [bookmark: _Ref250713197]a provision of this agreement must not be construed to the disadvantage of a party merely because that party was responsible for the preparation of this agreement or the inclusion of the provision in this agreement.
2 [bookmark: _Toc142992049][bookmark: _Toc324334449]Agreement and order of precedence
2.1 [bookmark: _Ref117185797][bookmark: _Ref142988978][bookmark: _Ref142989404][bookmark: _Toc142992050]Agreement
[bookmark: _Ref117157235][bookmark: _Hlk142905756]This agreement comprises:
(a) the Letter of Award;
(b) the Special Conditions;
(c) clauses 1 to 38 (inclusive) of these terms and conditions;
(d) Schedule 1 (Agreement Particulars);
(e) Schedule 2 (Request for Tender); 
(f) Schedule 2 (Scope of Services);
(g) Schedule 3 (Schedule of Rates);
(h) Schedule 4 (Form of Payment Schedule);
(i) Schedule 5 (Variation Form); 
(j) Schedule 6 (Deed of Novation); and
(k) [bookmark: _Ref117532151]any other documents stated to form part of this agreement in Item 15 of the Agreement Particulars.  
2.2 [bookmark: _Toc142992051]Order of precedence
[bookmark: _Hlk142907132]To the extent of any inconsistency between the documents forming part of this agreement, a document higher in the list in clause 2.1 prevails over each lower document.
2.3 [bookmark: _Toc142992052]Formation of agreement
This agreement is deemed to be formed on the date of the Letter of Award.
2.4 [bookmark: _Ref142990776][bookmark: _Toc142992053]Discrepancies 
(a) [bookmark: _Ref142989183][bookmark: _Hlk142991134]The Consultant must, if it finds any error, omission, ambiguity, discrepancy or inconsistency (Discrepancy) between any document comprising this agreement, immediately give written notice to the Client, who will direct the Consultant as to the interpretation which must be followed.
(b) [bookmark: _Ref142990659]If:
(i) the Client's direction under clause 2.4(a) is inconsistent with the order of precedence set out in clause 2.1; and
(ii) the Discrepancy could not have reasonably been identified and allowed for by the Consultant exercising Good Industry Practice at the time of tender,
then the Total Fee will be adjusted to allow for any increase or decrease in costs incurred by the Consultant in carrying out the Services which directly result from the Consultant's compliance with the Client's direction under clause 2.4(a).
(c) The Consultant must provide to the Client Representative all quotations, invoices, timesheets and other documents relevant to substantiate the change to the Total Fee under clause 2.4(b).
(d) The Consultant will not be entitled to any remedy for the Client's direction as to the interpretation of a Discrepancy except as provided for in this clause 2.4.
3 [bookmark: _Ref117336046][bookmark: _Toc142992054]Services before agreement
If the Consultant has performed services before the date of this agreement that will form part of the Services after the date of this agreement (Services before agreement), this agreement, to the exclusion of all other terms and conditions, applies to such Services before agreement as if they were Services performed after the date of this agreement.
4 [bookmark: _Toc142992055]Services non-exclusive
The Consultant acknowledges and agrees that this agreement is non-exclusive and nothing in this agreement prevents the Client from appointing, at any time, any other person to supply services that are the same or similar to the Services.
5 [bookmark: _Toc142992056]Novation
If directed by the Client Representative, the Consultant, without being entitled to compensation, must promptly (and in any event within 3 Business Days following the direction) execute a deed of novation in the form set out in Schedule 6, such deed being between the Client, the Consultant and the Client's nominee.  
6 [bookmark: _Ref117248621][bookmark: _Toc142992057]Performance of the Services
6.1 [bookmark: _Ref117336119][bookmark: _Ref117336185][bookmark: _Ref117336294][bookmark: _Toc142992058]Performance generally
(a) [bookmark: _Ref117336187]The Consultant must commence the performance of the Services on the Start Date and diligently progress the Services and ensure that each Deliverable is delivered to the Client by the Date for Delivery.
(b) The Consultant must perform the Services:
(i) in accordance with:
(A) this agreement (including the Scope of Services);
(B) Good Industry Practice;
(C) all Laws and Approvals;
(D) the Client's Policies and Procedures;
(E) the directions of the Client Representative; and
(F) [bookmark: _Ref117336302]using the Key People; and
(ii) for the Consultancy Fee up to, and not exceeding, the Total Fee.
(c) Except as directed by the Client Representative, the Consultant must obtain all Approvals necessary for the performance of the Services.
(d) If a Legislative Requirement is in conflict with a term of this agreement, the Consultant must notify the Client Representative in writing.  If such Legislative Requirement necessitates a change to the Services, the Client Representative may, acting reasonably, direct the Consultant as to how the inconsistency must be addressed.  Such inconsistency will be at the Consultant's risk and the direction will not entitle the Consultant to any adjustment of the Total Fee, Dates for Delivery or other compensation or allowance in respect of cost or time.
(e) [bookmark: _Ref117336121]If the Services are to be performed in Sections, the Consultant must not commence the Services forming part of a Section without the Client Representative's prior written approval.  If the Consultant performs Services forming part of a Section without the Client Representative's prior written approval, for the purposes of any Payment Claim, those Services will be deemed to have a value of $0.00 unless the Client Representative agrees otherwise in writing.
6.2 [bookmark: _Ref117336229][bookmark: _Toc142992059]Deliverables
The Consultant must ensure that the Deliverables:
(a) comply with the requirements of this agreement (including the Scope of Services);
(b) comply with all Laws and Approvals; and 
(c) [bookmark: _Ref117336231]are fit for the Stated Purpose.
6.3 [bookmark: _Toc142992060]Consultant's warranties
The Consultant warrants that:
(a) the Consultant and its Personnel engaged in connection with the performance of the Services will at all times be suitably qualified and experienced and will execute and complete the Services in accordance with Good Industry Practice; 
(b) except as expressly stated in this agreement, the Total Fee includes all liabilities, charges and costs in connection with the performance of the Services; and
(c) except as expressly stated in this agreement, the Dates for Delivery make allowance for the risks, contingencies and other circumstances arising in connection with the Services.
6.4 [bookmark: _Toc142992061]Obligations unaffected
The Consultant's obligations and warranties in this clause 6 and clause 13 are unaffected by any Variation.
7 [bookmark: _Ref117249447][bookmark: _Toc142992062]The Client Representative
(a) [bookmark: _Ref71727154]The Client may change the Client Representative at any time and must notify the Consultant of any change.
(b) The Client Representative has the authority to commit the Client in all matters under this agreement and can exercise the functions of issuing to and receiving from the Consultant all notices, information, instructions and decisions with respect to this agreement.
(c) Except as expressly stated in this agreement, the Client Representative has no powers to amend this agreement, or to relieve the Consultant of any of its obligations under this agreement.
(d) Notwithstanding the appointment of the Client Representative, the Client may (but is not required to) exercise any right, function or power of the Client or the Client Representative whether expressed to be a right, function or power of the Client or the Client Representative.
(e) [bookmark: _Ref42263564]The Client Representative may issue directions to the Consultant in accordance with this agreement and the Consultant must comply with all such directions.
(f) The Consultant acknowledges that the Client Representative may be an employee of the Client or may have a general commercial relationship with the Client beyond the performance of the role of the Client Representative under this agreement.  The Consultant must not bring any claim against the Client by reason of the relationship between the Client and the Client Representative.
(g) Without limiting anything else in this clause 7, the parties acknowledge and agree that, unless the Client notifies the Consultant otherwise, the Client Representative acts as the Client's agent for the purposes of receiving Payment Claims and issuing Payment Schedules and carrying out all other functions of the Client under the Security of Payment Act.
8 [bookmark: _Ref117325012][bookmark: _Toc142992063]The Consultant Representative
(a) [bookmark: _Ref71727233]The Consultant may, after obtaining the prior written consent of the Client, change the Consultant Representative at any time and must notify the Client of any change.
(b) The Consultant Representative has the authority to commit the Consultant in all matters under this agreement and is responsible for issuing to and receiving from the Client all notices, information, instructions and decisions with respect to this agreement.  Information within the knowledge of the Consultant Representative is deemed to be within the knowledge of the Consultant.
(c) The Consultant must ensure that the Client Representative has reasonable access to the Consultant Representative.
9 [bookmark: _Ref117336305][bookmark: _Toc142992064]Key People
(a) [bookmark: _Ref117173497]The Consultant must, during the Term, engage the Key People to perform the Services in the roles specified in Item 13 of the Agreement Particulars. 
(b) The Consultant must ensure that the Key People:
(i) are fit for work and suitably qualified and experience (with at least but not limited to 5 years) trained (including trained in respect of health and safety) and experienced to undertake and carry out the work they are allocated in accordance with this agreement;
(ii) each devote their best efforts and attention to the performance of the Services;
(iii) comply with:
(A) all Laws, Standards and Approvals; 
(B) the Client's Policies and Procedures; and
(C) the directions of the Client Representative.
(c) [bookmark: _Ref356919858][bookmark: _Ref358802835][bookmark: _Ref520722458]The Consultant must not add to or replace any of the Key People without the Client's prior written approval, unless:
(i) the replacement is necessary due to any resignation, termination for cause, retirement, death, disability or taking of leave of the Key Person; or
(ii) the Client, at its absolute discretion, directs the replacement,
in which case, the Consultant must promptly replace the relevant Key Person with a person approved by the Client and of comparable skill, experience, expertise and qualification.
10 [bookmark: _Toc100323806][bookmark: _Ref117184061][bookmark: _Toc142992065]Site Access and Safety
10.1 [bookmark: _Toc142992066][bookmark: _Ref100066563]Site access
(a) The Client will give the Consultant and the Consultant’s Personnel access to the Site to the extent reasonably required by the Consultant to perform the Services in accordance with this agreement.
(b) The Consultant acknowledges that it and its Personnel may have to share access to the Site with the Client and the Client's Personnel, and it has taken this into account in agreeing the Total Fee and the Dates for Delivery.
(c) [bookmark: _Ref100066475]If any of the Consultant Personnel fail to comply with:
(i) all Laws and Approvals; or
(ii) the Client's Policies and Procedures,
applicable at the Site, the Client may deny those Personnel access to the Site and, upon being requested by the Client in writing, the Consultant must:
(iii) [bookmark: _Ref100066476]correct the non-compliance promptly; 
(iv) [bookmark: _Ref100066481]take any necessary steps to avoid it happening again; and
(v) [bookmark: _Ref100066482]remove its Personnel responsible for the non-compliance from the Site,
and the Consultant is not entitled to any extension of the Dates for Delivery or increase in the Total Fee in connection with such denial of access.  As soon as practicable after the Consultant has complied with clauses 10(c)(iii), 10(c)(iv) and 10(c)(v), the Client must grant the Consultant and its Personnel (other than the Personnel removed pursuant to clause 10(c)(v)) access to the Site in accordance with clause 10.1.
10.2 [bookmark: _Ref142979243][bookmark: _Toc142992067]Safety obligations
(a) The Consultant must: 
(i) do all things reasonably necessary to ensure that the Services are executed in a manner that is safe and not likely to cause injury or illness to any person; 
(ii) perform all relevant functions and fulfil all relevant duties applicable to the role of the Consultant under this agreement including notification of incidents as may be required under WHS Laws; 
(iii) [bookmark: _Hlk142910700][bookmark: _Ref140587681]unless otherwise directed by the Client in writing, perform the functions and fulfil the relevant duties of 'principal contractor' (as that term is defined under WHS Laws); and
(iv) agree, follow and sign (if required) the WHS Contractor Guidelines when performing its obligations under the Contract.
(b) Where any injury, property damage, accident or incident which is notifiable under any Legislative Requirement occurs, the Consultant must:
(i) as soon as practicable, but in any event within 24 hours, notify the Client in writing of that injury, property damage, accident or incident; and
(ii) provide the Client with any further information requested by the Client.
(c) [bookmark: _Ref485299934]Without limiting clause 21, the Client may suspend the whole or part of the performance of the parties’ obligations under this agreement following any breach by the Consultant of this clause 10.2 which gives rise to circumstances which:
(i) present actual or potential risk of life or serious injury; or
(ii) are otherwise required to be notified under WHS Laws.  
11 [bookmark: _Toc142992068][bookmark: _Toc100323807][bookmark: _Ref117184196][bookmark: _Ref117184231]Quality Assurance Plan and other plans and schedules 
11.1 [bookmark: _Toc142992069][bookmark: _Ref86084457]Quality Assurance Plan
(a) If the Client Representative directs, the Consultant must, within 5 Business Days or such other period as may be agreed by the parties, submit to the Client Representative a proposed quality assurance plan, setting out how the Consultant will manage and monitor the quality of all aspects of its performance of the Services (Quality Assurance Plan). 
(b) [bookmark: _Ref86053264]The proposed Quality Assurance Plan must be prepared in accordance with Good Industry Practice and be consistent with the Client's Policies and Procedures.
(c) [bookmark: _Ref86084405]Within 5 Business Days of receipt of the draft Quality Assurance Plan, or such other period as may be agreed by the parties, the Client Representative must notify the Consultant that:
(i) the Client Representative accepts the proposed Quality Assurance Plan; or
(ii) the Client Representative requires the Consultant to make changes to the proposed Quality Assurance Plan.
(d) If the Client Representative does not issue the Consultant a notice within the time required under clause 11(c), the Client Representative is deemed to have issued a notice that it accepts the proposed Quality Assurance Plan.
(e) [bookmark: _Ref86084463]The Consultant must incorporate into the proposed Quality Assurance Plan any changes the Client Representative requires provided the changes are reasonably required by the Client Representative in order to ensure the Quality Assurance Plan complies with clause 11(b) and resubmit the amended proposed Quality Assurance Plan for acceptance in accordance with clause 11(c).
(f) [bookmark: _Ref86084465]The Consultant must comply with the accepted Quality Assurance Plan.
11.2 [bookmark: _Ref139015770][bookmark: _Toc142992070]Other plans or schedules 
(a) [bookmark: _Ref139016198]If the Client Representative directs, the Consultant must, within 5 Business Days or such other period as may be agreed by the parties, submit to the Client Representative any other plans or schedules required by this agreement, including but not limited to any plans or schedules required to be submitted under the:
(i) Scope of Services;
(ii) Agreement Particulars;
(iii) Special Conditions; or
(iv) Client's Policies and Procedures.
(b) The provisions of clauses 11.1(b) to 11.1(f) (inclusive) apply to any plans or schedules required under clause 11.2(a) as if they are a Quality Assurance Plan.
12 [bookmark: _Ref117328623][bookmark: _Toc142992071]Variations
12.1 [bookmark: _Ref117174261][bookmark: _Toc142992072]Consultant not to vary the Services
[bookmark: _Hlk141792753]The Consultant must not vary the Services except as directed by the Client Representative in a Variation Form issued to the Consultant and signed by or on behalf of the Client Representative.
12.2 [bookmark: _Ref117578000][bookmark: _Toc142992073]Client may direct Variations
[bookmark: _Hlk141793008]The Client Representative may (whether or not it has given the Consultant notice of a Proposed Variation) at any time prior to the End Date, direct the Consultant to perform a Variation and the Consultant must comply with the direction.
12.3 [bookmark: _Toc142992074]No invalidation
[bookmark: _Hlk141793052]No Variation directed under this clause 12 invalidates or repudiates this agreement.
12.4 [bookmark: _Ref117173641][bookmark: _Toc142992075]Variation Proposal
(a) [bookmark: _Ref520106235]The Client Representative may provide a notice of a proposed Variation to the Consultant, detailing relevant aspects of the proposed Variation (Proposed Variation).  
(b) On receipt of a Proposed Variation, the Consultant must provide a response within 5 Business Days:
(i) detailing all the services, deliverables and work which the Consultant will need to undertake to execute the Proposed Variation;
(ii) pricing all aspects of the Proposed Variation and setting out the adjusted Total Fee; 
(iii) setting out the impact (if any) on the Dates for Delivery; and
(iv) expressly noting any excluded services, deliverables or work not priced by the Consultant,
(Proposed Variation Response).
(c) The Consultant must bear the cost of preparing a Proposed Variation Response. 
(d) Any services, deliverables or work which could be reasonably inferred to form part of the requirements of a Proposed Variation is deemed to have been priced within a Proposed Variation Response, unless such services, deliverables or work is expressly noted as an exclusion. 
(e) [bookmark: _Ref411501117]The Client Representative may at any time in its absolute discretion direct a Variation the subject of a Proposed Variation Response by issuing the Consultant a Variation Form and such Variation Form may specify that the Client:
(i) [bookmark: _Ref411501118]subject to clause 12.4(f), accepts the Proposed Variation Response that the Consultant provided; or
(ii) [bookmark: _Ref21093299]rejects the Proposed Variation Response that the Consultant provided, in which case the Variation will be valued in accordance with clause 12.5. 
(f) [bookmark: _Ref141956697]Unless otherwise stated in the Variation Form, acceptance of the Proposed Variation Response under clause 12.4(e)(i) will not be deemed to accept the impact on the Dates for Delivery, and any adjustment to the Dates for Delivery will be in accordance with clause 16. 
(g) [bookmark: _Ref141957475]The adjustment to the Total Fee resulting from a Variation will be confirmed by the Client in a purchase order issued by the Client or the Client's Representative to the Consultant in relation to the relevant Variation.
12.5 [bookmark: _Ref411500835][bookmark: _Toc522097562][bookmark: _Toc142992076]Valuation
(a) If the Client has issued a Variation Form to the Consultant in accordance with clause 12.2, 12.4(e)(ii) or 12.6(b)(i) in respect of the Services, the Consultant is entitled to Claim an adjustment to the Total Fee in accordance with this clause 12.5.  
(b) [bookmark: _Ref520113217][bookmark: _Ref268856668][bookmark: _Ref167862752]The Total Fee must be adjusted to reflect the value of the varied Services which must be agreed between the parties.  Where there is no agreement, the value will be calculated by the Client Representative as follows: 
(i) where applicable rates and costs are included in this agreement, by applying those rates and costs; 
(ii) where applicable rates and costs are not included in this agreement, the Client Representative’s assessment of the fair and reasonable price for the varied Services.
(c) [bookmark: _Ref142986149]In order that the Client Representative may make the assessment under clause 12.5(b), the Consultant must provide to the Client Representative all quotations, invoices, timesheets and other documents relevant to the actual cost to the Consultant of carrying out the varied Services (although the Consultant acknowledges that the actual cost of carrying out the varied Services will be used as an indication only of the reasonable price of the varied Services).
12.6 [bookmark: _Toc262736430][bookmark: _Ref411501262][bookmark: _Toc522097564][bookmark: _Ref99986980][bookmark: _Ref117174376][bookmark: _Ref117174581][bookmark: _Ref117174773][bookmark: _Toc142992077]If direction constitutes a Variation
(a) [bookmark: _Ref99986982]If the Consultant considers that a direction given by the Client or the Client Representative, other than a direction in a Variation Form, constitutes a Variation that will affect the Total Fee (where the Consultant is entitled to an adjustment to the Total Fee) or a Date for Delivery (where the Consultant is entitled to an adjustment to the Dates for Delivery), it must within 5 Business Days and in any event before complying with the direction, notify the Client, identifying the relevant direction and the estimated impact on the Total Fee and the Dates for Delivery.
(b) [bookmark: _Ref117174378]As soon as reasonably practicable after receiving a notice under clause 12.6(a), the Client Representative must either:
(i) [bookmark: _Ref100314745]direct the Consultant to comply with the direction by issuing a Variation Form to that effect, in which case the Total Fee will be adjusted in accordance with clause 12.5 and the Dates for Delivery will be adjusted in accordance with clause 16; 
(ii) direct the Consultant to comply with the direction on the basis that the Client does not consider it to constitute a Variation, after which the Consultant must comply with the direction but may issue a notice of dispute under clause 37.1(a); or 
(iii) withdraw the direction.
13 [bookmark: _Ref117175291][bookmark: _Toc142992078]Deliverables
13.1 [bookmark: _Toc260302673][bookmark: _Toc522097525][bookmark: _Ref16180378][bookmark: _Toc142992079]Development and submission of Deliverables
The Consultant must: 
(a) produce, update and deliver all Deliverables to the Client in accordance with this clause 13 and this agreement; and
(b) [bookmark: _Ref16154995]deliver to the Client Representative each completed Deliverable by the Date for Delivery.
13.2 [bookmark: _Toc260302674][bookmark: _Toc522097526][bookmark: _Toc142992080]Review, Acceptance or non-Acceptance of Deliverables
The Client Representative may:
(a) review; and
(b) Accept or not Accept;
each Deliverable in accordance with this clause 13.
13.3 [bookmark: _Toc260302675][bookmark: _Toc522097527][bookmark: _Ref117263976][bookmark: _Toc142992081]Deliverable Review
Without obligation to do so, the Client Representative may provide the Consultant with such comment, information or advice as it considers appropriate to provide.  Any comment, information or advice provided:
(a) is intended to be of assistance to the Consultant and must not be construed as a direction from the Client Representative to the Consultant;
(b) is not acceptance of Services that do not conform to this agreement;
(c) does not waive any provisions of or release the Consultant from its obligations under this agreement; and
(d) does not affect any warranty or obligation on the part of the Consultant under this agreement or otherwise at Law.
13.4 [bookmark: _Ref184777181][bookmark: _Toc260302676][bookmark: _Toc522097528][bookmark: _Ref100042696][bookmark: _Toc142992082]Deliverable Acceptance
(a) This clause 13.4 applies to Deliverables other than any draft design required pursuant to the Design Obligations.
(b) [bookmark: _Ref184779286]The Client Representative may, within 10 Business Days (or such other time as may be agreed by the parties in writing from time to time) of its receipt, notify the Consultant in writing that the Deliverable is either accepted (Accepted) or not Accepted.
(c) If the Client Representative does not notify the Consultant that a Deliverable is Accepted or not Accepted within the time required pursuant to clause 13.4(b), the Client Representative is deemed to have notified the Consultant that the Deliverable is not Accepted. 
(d) [bookmark: _Ref184779329]If the Client Representative provides the Consultant with notice of non-Acceptance of a Deliverable, then the Client Representative must notify the Consultant in writing of the reasons for non-Acceptance and may provide details of any corrective action to be taken by the Consultant before the Deliverable will be reconsidered for Acceptance.  The Consultant shall, within 5 Business Days (or such other duration as may be agreed by the parties in writing from time to time), deliver the corrected Deliverable for Acceptance.
(e) If the Consultant submits the corrected Deliverable as conforming to the requirements of this agreement, the Client Representative is entitled to exercise the rights provided by this clause 13 as if the Deliverable had been submitted by the Consultant for the first time (provided that the period for review shall be 5 Business Days rather than 10 Business Days).
13.5 [bookmark: _Toc142992083]Certification
Whenever requested by the Client Representative:
(a) a Deliverable prepared by or on behalf of the Consultant in the course of providing the Services must be certified by one of the Key People (or such other person approved by the Client Representative acting reasonably) as having been prepared by Personnel with appropriate qualifications and experience and otherwise as having satisfied all requirements of this agreement; and
(b) the Consultant must provide any certificate or certification in respect of the Deliverables required by this agreement.
13.6 [bookmark: _Ref100044786][bookmark: _Toc142992084]Design Obligations
(a) If Item 8 of the Agreement Particulars states that the Services include the Design Obligations, the provisions of this clause 13.6 apply.
(b) The Consultant must:
(i) prepare the draft design for acceptance in accordance with clause 13.6(d); and
(ii) provide the Client Representative with the draft design.
(c) The draft design must comply with the Scope of Services and otherwise be in accordance with this agreement.
(d) [bookmark: _Ref117527847][bookmark: _Ref100142525]The Client Representative may, within 10 Business Days (or such other time as may be agreed by the parties in writing from time to time) of its receipt, notify the Consultant in writing that the draft design is either accepted (Accepted) or not Accepted.
(e) If the Client Representative does not notify the Consultant that the draft design is Accepted or not Accepted within the time required pursuant to clause 13.6(d), the Client Representative is deemed to have notified the Consultant that the draft design is not Accepted. 
(f) If the Client Representative provides the Consultant with notice of non-Acceptance of the draft design, then the Client Representative must notify the Consultant in writing of the reasons for non-Acceptance and may provide details of any corrective action to be taken by the Consultant before the draft design will be reconsidered for Acceptance.  The Consultant shall, within 5 Business Days (or such other duration as may be agreed by the parties), deliver the corrected draft design for Acceptance.
(g) If the Consultant submits the corrected draft design as conforming to the requirements of this agreement, the Client Representative is entitled to exercise the rights provided by this clause 13 as if the draft design had been submitted by the Consultant for the first time.
(h) The Consultant warrants and agrees that the Design will be:
(i) [bookmark: _Ref117336244]fit for and conform to the Stated Purpose;
(ii) prepared professionally and in accordance with high standards of design and practice; and
(iii) free from any Defect, inconsistency, ambiguity or discrepancy. 
(i) The Consultant acknowledges and agrees that:
(i) the Client has entered into this agreement in reliance on the representations by, and obligations of, the Consultant under this agreement; and
(ii) as between the Client and the Consultant, the Consultant is responsible for all design work.
14 [bookmark: _Ref16175766][bookmark: _Toc100323810][bookmark: _Toc142992085]Non-compliant Services
14.1 [bookmark: _Toc267297624][bookmark: _Ref267301849][bookmark: _Toc522097551][bookmark: _Toc142992086]Rectification of non-compliant Services
If a Deliverable is Defective, the Client may, at its option, at any time within 12 months after the End Date, direct the Consultant to take such steps as are necessary to rectify the Defect and the Consultant agrees that no Consultancy Fee is payable to the Consultant by the Client for any rectification work.
14.2 [bookmark: _Toc267297625][bookmark: _Toc522097552][bookmark: _Toc142992087]Consultant’s obligations not effected
The Client's rights under this clause 14 do not in any way change or affect the Consultant’s obligations under this agreement or affect the Client's rights to claim for any Loss the Client may suffer or incur because of the Consultant’s failure to fulfil its obligations under this agreement or the Client's other rights under this agreement or at Law.
14.3 [bookmark: _Toc142992088]Survival
This clause 14 survives expiry or termination of this agreement.
15 [bookmark: _Toc100323811][bookmark: _Ref117176740][bookmark: _Ref117260233][bookmark: _Toc142992089]Client Information
(a) [bookmark: _Ref88730780]If the Client (or person on its behalf) provides the Consultant with any Material (whether before or after the date of this agreement) for the purpose of, or in the course of, the performance of the Services (Client Information):
(i) it remains the property of the Client and must be returned to the Client within 14 Business Days of written demand; 
(ii) it must not be used, copied or reproduced for any purpose other than the performance of the Services.
(b) Unless the Client Representative specifies in writing that the Consultant can rely upon an item of the Client Information:
(i) the Client Information is provided to the Consultant for the Consultant’s convenience; 
(ii) the Consultant must not rely on it for any purpose; and
(iii) the Client does not warrant, guarantee or make any representation as to Client Information, including its accuracy, completeness or adequacy for the purposes of this agreement.
(c) [bookmark: _Ref100045690]If the Consultant discovers any error in, omission in, inconsistency in or between, ambiguity in or discrepancy in or between any Client Information, it must notify the Client Representative without delay.
(d) [bookmark: _Ref100045835]If the Consultant gives notice under clause 15(c), the Client Representative must:
(i) give a direction to the Consultant as to the resolution of the error, omission, inconsistency, ambiguity or discrepancy in the Client Information; or
(ii) give a direction to the Consultant to proceed notwithstanding the Consultant’s notice.
(e) The Consultant is entitled to an adjustment of Total Fee and/or Dates for Delivery in relation to a direction under clause 15(d) if: 
(i) the Client Representative specified in writing that the Consultant can rely on that Client Information; 
(ii) the direction given by the Client Representative under clause 15(d) constitutes a material amendment to the Scope of Services; and
(iii) it was not reasonably practicable for the Consultant, exercising Good Industry Practice, to identify the relevant error, omission, inconsistency, ambiguity or discrepancy in the Client Information prior to the date of this agreement.
16 [bookmark: _Ref100056828][bookmark: _Toc100323812][bookmark: _Toc142992090]Extension of Time
(a) The Consultant may request, by notice in writing to the Client Representative setting out the facts on which the request is based (including the cause of the delay and the mitigation actions taken), an extension of the Dates for Delivery (Extension Request).
(b) [bookmark: _Ref86071499]The Client Representative is only required to grant the Consultant an extension of the Dates for Delivery if:
(i) [bookmark: _Ref88730128][bookmark: _Ref98940574]the Consultant has been or will be delayed in delivering the Deliverables by the Dates for Delivery because of a Delay Event; 
(ii) the Consultant has, within 5 Business Days of when the Consultant became aware of the Delay Event, given the Client Representative notice identifying the Delay Event and the anticipated impact on the Dates for Delivery; and
(iii) the Consultant has implemented Reasonable Steps to prevent and mitigate the delay.
(c) If two or more events would have caused the same delay in the Services and the events include a Delay Event and an event that is not a Delay Event (Concurrent Delay), the Consultant is not entitled to any extension of the Dates for Delivery with respect to the Concurrent Delay.
(d) [bookmark: _Ref88664938]An extension of time granted pursuant to clause 16(b) must reflect the Client Representative’s assessment of the actual impact of the event on the Dates for Delivery.
(e) [bookmark: _Ref86134419]If:
(i) the Client Representative grants an extension of time pursuant to clause 16(d); and
(ii) the Total Fee has not been adjusted on account of that extension in accordance with clause 12.5,
[bookmark: _Ref86134460]the Client Representative must adjust Total Fee by adding the verified additional costs the Consultant incurs as a direct consequence of the delay.
(f) The Client Representative may at any time, and for any reason and at its sole discretion, by notice to the Consultant, extend the Dates for Delivery but the Client Representative is under no obligation to extend, or to consider if it should extend, the Dates for Delivery.  
(g) No act or omission of the Client or its Personnel or principle of Law (including the 'prevention principle') will cause the Dates for Delivery to be set at large but nothing in this clause prejudices any right the Consultant may have to damages.
(h) Except as expressly set out in this agreement, the Consultant is not entitled to any extension of time, compensation or allowance in connection with delay or disruption to the Services.
17 [bookmark: _Ref98935105][bookmark: _Toc100323813][bookmark: _Toc142992091]Suspension
(a) [bookmark: _Ref100067746]The Client Representative may from time to time direct the Consultant to suspend the performance of some or all of the Services (Suspension Notice).  A Suspension Notice must set out the Services that are suspended and the expected duration of the suspension.
(b) The Client Representative must keep any period of suspension to the minimum period the Client reasonably requires.
(c) The Consultant must, without delay, comply with a Suspension Notice.
(d) [bookmark: _Ref86076804]The Client Representative may, from time to time, direct the Consultant to recommence the performance of any of the Services suspended pursuant to a Suspension Notice and the Consultant must, without delay, comply with such a direction.
18 [bookmark: _Ref49332904][bookmark: _Toc142992092][bookmark: _Ref117256425]Indemnity
(a) [bookmark: _Ref26178936]The Consultant must indemnify the Client, its Related Bodies Corporate and the employees, officers and agents of the Client or its Related Bodies Corporate from and against any Claim suffered or incurred by the Client, its Related Bodies Corporate or the employees, officers or agents of the Client or its Related Bodies Corporate arising out of or in connection with: 
(i) any loss of or damage to real or personal property;
(ii) any personal injury, illness or death; 
(iii) breach of this agreement; or
(iv) any breach of any Legislative Requirement or Approval, 
caused by the Consultant or its Personnel arising out of, or in connection with, the Services.
(b) [bookmark: _Ref26178937]The Consultant's liability to indemnify the Client under clause 18(a) will be reduced proportionally to the extent:
(i) negligent acts or omissions of the Client or its Personnel contributed to the Claim suffered or incurred by the Client; and
(ii) the Client has failed to act reasonably to mitigate the amount of the Claim.
19 [bookmark: _Ref117529777][bookmark: _Toc142992093]Insurance
19.1 [bookmark: _Toc234406253][bookmark: _Ref250458358][bookmark: _Ref348971204][bookmark: _Ref532644312][bookmark: _Toc6489923][bookmark: _Toc8665963][bookmark: _Toc11245744][bookmark: _Ref16094874][bookmark: _Toc71714887][bookmark: _Ref71791726][bookmark: _Ref71807027][bookmark: _Toc84953633][bookmark: _Ref117255743][bookmark: _Toc142992094]Insurance by the Consultant
The Consultant must, at its cost, procure, maintain and keep current:
(a) public liability insurance:
(i) throughout the Term;
(ii) either:
(A) in the joint names of the Consultant and the Client; or 
(B) extended to indemnify the Client as principal to the extent of its vicarious liability arising out of the negligent acts or omissions of the Consultant or any of its Personnel in providing the Services; 
(iii) covering legal liability for loss of or damage to and loss of use of any property and personal injury, death or illness to any person (other than liability required under workers' compensation Law) arising out of or in connection with the Services;
(iv) for an amount not less than:
(A) the amount specified in Item 14 of the Agreement Particulars for any one occurrence; and 
(B) the amount specified in Item 14 of the Agreement Particulars for all claims in the aggregate; 
(b) [bookmark: _Ref71791730]professional indemnity insurance:
(i) effective from the Start Date and maintained for a period of at least 7 years after the End Date or alternatively with 7-year run-off cover;
(ii) covering liability arising from a breach of professional duty in the conduct and execution of the professional activities, services and duties of the insured parties;
(iii) for an amount not less than:
(A) the amount specified in Item 14 of the Agreement Particulars for any one claim; and 
(B) the amount specified in Item 14 of the Agreement Particulars for all claims in the aggregate during any one 12 month period of insurance; and 
(iv) extended to include: 
(A) fraud, dishonesty, defamation, breach of confidentiality and breach or infringement of Intellectual Property;
(B) loss of or damage to documents, data, software and computer programs;
(C) breach of chapters 2 and 3 of the Australian Consumer Law and the Australian Consumer Law (WA) and any similar Legislative Requirement in any other State or Territory in so far as it relates to the provision the Services; and
(D) an indemnity in the favour of the Client to the extent of its vicarious liability arising out of the negligent acts or omissions of the insured parties; and
(c) insurance of employees:
(i) effective from the Start Date until at least the date that is 12 months after the End Date; 
(ii) covering all claims and liabilities under any Laws for the death or disability of any person employed by the Consultant;
(iii) extended to indemnify the Client and its Personnel for their statutory and common law liability to natural persons employed or engaged by the Consultant; and
(iv) with a common law component for the amount not less than $50,000,000 arising from one event.  
19.2 [bookmark: _Toc6489925][bookmark: _Toc8665965][bookmark: _Toc11245745][bookmark: _Ref26190941][bookmark: _Toc71714888][bookmark: _Toc84953634][bookmark: _Ref117256578][bookmark: _Ref117579569][bookmark: _Toc142992095][bookmark: _Toc234406255]Insurance policy requirements
(a) [bookmark: _Ref117256579]The insurance policies referred to in clause 19.1 (Mandatory Insurances) must be obtained from a reputable and solvent insurer with a financial rating of at least A- as rated by Standard & Poor's (Australia) Pty Limited or an equivalent rating from another internationally recognised rating agency.
(b) The Consultant must:
(i) promptly reinstate any Mandatory Insurance that lapses, is cancelled or if its cover is exhausted;
(ii) ensure that each Mandatory Insurance:
(A) is primary with respect to the interests of the Client and that any other insurance or self-insurance arrangements maintained by the Client is excess to and not contributory with the Mandatory Insurance;
(B) provides that where the Client is a named insured or is entitled to cover under any of the insurance policies, the insurers waive all rights of subrogation against the Client;
(C) includes a cross liability clause for the benefit of the Client so that the policy operates in the same manner as if there were a separate policy of insurance covering each such party (without changing the overall limit of indemnity);
(D) provide that any breach of the conditions of the insurance policy by an insured other than the Client, must not in any way prejudice or diminish any rights which the Client has under the insurance policy; 
(E) provide that a notice of claim under the policy must be accepted by the insurer as a notice of a claim given by the Client; and
(F) state that it is governed by the laws of the Commonwealth of Australia and that courts of Australia have exclusive jurisdiction in any dispute under the policy.
19.3 [bookmark: _Ref117332090][bookmark: _Toc142992096]Subcontractors
The Consultant must ensure that its Subcontractors are insured as required by this clause 19:
(a) as appropriate (including as to amounts of insurance and type of insurance) given the nature of the work to be performed by them, as if they were the Consultant; and
(b) in each case to the satisfaction of the Client Representative (acting reasonably).
19.4 [bookmark: _Toc234406257][bookmark: _Toc6489927][bookmark: _Toc8665967][bookmark: _Toc11245746][bookmark: _Ref16091192][bookmark: _Ref16153390][bookmark: _Ref64272474][bookmark: _Toc71714889][bookmark: _Toc84953635][bookmark: _Toc142992097]Disclosing insurance coverage
(a) The Consultant must:
(i) [bookmark: _Ref16091194]notify the Client Representative of the details of the Mandatory Insurances prior to the Start Date and as and when requested by the Client Representative;
(ii) at each time a Mandatory Insurance is renewed or varied, and upon the request of the Client Representative, provide the Client Representative with certificates of currency and other documentation to demonstrate compliance by the Consultant with clauses 19.1, 19.2 and 19.3; and 
(iii) [bookmark: _Toc234406258][bookmark: _Toc6489928][bookmark: _Toc8665968][bookmark: _Toc11245747]provide the Client Representative with 10 Business Days' prior notice of any material change in or cancellation or expiration of coverage. 
19.5 [bookmark: _Toc142992098]Failure to procure and maintain insurance
If the Consultant fails to procure, maintain and keep current the Mandatory Insurance in accordance with this agreement or to ensure its Subcontractors are insured in accordance with clause 19.3, the Client may (but is not obliged to) procure and maintain any such insurance and the cost of doing so will be a debt due and immediately payable from the Consultant to the Client.
19.6 [bookmark: _Toc71714890][bookmark: _Toc84953636][bookmark: _Toc142992099]Notification of claims
If an event occurs in connection with the Services which, in the opinion of the Consultant gives rise to a claim that is covered under any Mandatory Insurance or insurance effected pursuant to clause 19.3, the Consultant must notify the Client Representative and must fully inform it as to the progress of any such claim to the extent that this is possible.

19.7 [bookmark: _Ref117332381][bookmark: _Toc142992100]Claims and proceeds
(a) If the Client Representative requests, the Consultant must promptly make and pursue a claim under its Mandatory Insurance where:
(i) liability, loss or damage has occurred and is covered under any of the Consultant’s insurance policies (Loss or Damage);
(ii) there are reasonable prospects of the claim succeeding; and
(iii) some or all of the proceeds from a successful claim could be applied towards any Loss or Damage,
however, this clause does not apply in circumstances where the Consultant is ready, willing and able to pay for the Loss or Damage on its own account.
(b) The Consultant must apply all proceeds of any insurance claim under this clause 19.7 towards the Loss or Damage. 
19.8 [bookmark: _Toc142992101]Effect of insurance
The taking out of insurance by the Consultant does not in any way affect or limit its contractual rights, obligations or liabilities under this agreement.  
20 [bookmark: _Toc100323818][bookmark: _Ref117185064][bookmark: _Toc142992102]Apportionment Act 
(a) [bookmark: _Ref98937810]To the extent permitted by Law, the operation of Part 1F of the Civil Liability Act 2002 (WA) (Part 1F) is excluded in relation to any and all Claims, rights and obligations arising under or in connection with this agreement howsoever such Claims, rights or obligations are sought to be enforced.
(b) [bookmark: _Ref98937812]The parties agree that their Claims, rights and obligations will be those which would exist if Part 1F did not apply.
21 [bookmark: _Ref403642648][bookmark: _Ref403642687][bookmark: _Toc100323819][bookmark: _Toc142992103]Termination
(a) [bookmark: _Ref99438203]If the Client or the Consultant suffers an Insolvency Event, subject to Chapter 5 of the Corporations Act, the other party may terminate this agreement with immediate effect by notice to the affected party.
(b) [bookmark: _Ref86136148][bookmark: _Ref88648517]If the Consultant is in breach of any of its obligations under this agreement and the Client has given the Consultant a notice specifying the breach and requiring the Consultant to rectify it within a reasonable period (which must be at least 15 Business Days) and, within that period, the Consultant has not rectified the breach to the Client's satisfaction (acting reasonably), the Client may terminate this agreement with immediate effect by notice to the Consultant.  
(c) If the Client terminates the agreement under clause 21(b), the Client's rights and remedies are the same as they would have been if the Consultant had repudiated this agreement and the Client had elected to treat this agreement as at an end and recover damages.
(d) The Client may terminate this agreement with immediate effect by notice to the Consultant if the Consultant is in breach of clause 31.
(e) If the Client terminates this agreement pursuant to clause 21(b) or clause 31 and it is later determined by the Client or under a Dispute resolution process that the Client was not entitled to do so, such termination will be considered a termination for convenience under clause 21(g). 
(f) [bookmark: _Ref117332657]The Consultant may terminate this agreement by giving the Client 20 Business Days' written notice if the Client has not paid an amount due and payable pursuant to clause 25 for a period of 20 Business Days or longer after the amount became due and payable and the Consultant has issued the Client a notice requiring it to be paid.  However, no termination notice issued under this clause 21(f) will terminate this agreement if it would otherwise take effect at any time after the Client has paid the amount due and payable.  
(g) [bookmark: _Ref86072303][bookmark: _Ref86073025]The Client may terminate this agreement at any time for any reason by giving the Consultant 20 Business Days' written notice.  Subject to any rights of set off or deduction that the Client may have, following termination pursuant to this clause 21(g), the Client's only obligation (and sole liability resulting from such termination) is to pay the Consultant for:
(i) [bookmark: _Ref86073035]the Services which have been performed in accordance with this agreement prior to the date of termination (and not included in any other payment to the Consultant); and
(ii) [bookmark: _Ref88646017]the reasonable costs to the Consultant of complying with the Client's directions on or after termination.
(h) After the End Date, the Consultant must:
(i) if the Client Representative directs, deliver all Deliverables (whether complete or not) to the Client; 
(ii) use all reasonable endeavours to minimise the cost to the Client of termination;
(iii) except to the extent the Client directs, immediately stop using all Client Information; and
(iv) if the Client directs, return to the Client or destroy all copies in any form of the Client Information in the possession or control of the Consultant or any of its Personnel, however the Consultant may retain Client Information to the extent required by any Legislative Requirement.
(i) Clause 21 sets out the parties' sole rights to terminate this agreement, including at Law or otherwise.
22 [bookmark: _Ref403642582][bookmark: _Ref403642868][bookmark: _Ref403642891][bookmark: _Ref403643017][bookmark: _Toc100323820][bookmark: _Toc142992104]Intellectual property
22.1 [bookmark: _Ref117333524][bookmark: _Toc142992105]Consultant's Warranty
(a) [bookmark: _Ref117333525]The Consultant warrants that:
(i) [bookmark: _Ref19093522]the Consultant is able to license the Consultant's Background IP and assign the Agreement IP as described in clauses 22.2(b) and 22.4;
(ii) the Consultant has not entered into any agreement regarding, or otherwise dealt with in any way, the Consultant's Background IP or the Agreement IP that is inconsistent with the rights granted to the Client;
(iii) [bookmark: _Ref19093523]use by the Client, or by another person with the permission of the Client, of the Consultant's Background IP and Agreement IP in accordance with this agreement will not infringe the Intellectual Property Rights of any third party or breach any Law;
(iv) [bookmark: _Ref19093524]neither the Client, nor any other person acting with the permission of the Client, is liable to pay any third party any licence or other fee in respect of the use of the Consultant's Background IP or Agreement IP; and
(v) [bookmark: _Ref264835367]the Consultant has obtained from any third party involved in the creation of, or whose Intellectual Property Rights forms part of, the Agreement IP, all necessary consents to ensure the Client and any person claiming an interest in the Agreement IP through the Client do not infringe any Intellectual Property Rights.
(b) The Consultant repeats the warranties in clause 22.1(a):
(i) on the date of this agreement;
(ii) upon the grant of the licence of the Consultant's Background IP pursuant to clause 22.2(b);
(iii) upon the addition of Consultant's Background IP to the licence granted pursuant to clause 22.2(b); and 
(iv) the assignment of the Agreement IP pursuant to clause 22.4.
22.2 [bookmark: _Toc169678032][bookmark: _Ref172369013][bookmark: _Toc273521418][bookmark: _Toc356907378][bookmark: _Ref19093515][bookmark: _Toc59200165][bookmark: _Ref117529868][bookmark: _Toc142992106]Consultant's Background IP
(a) [bookmark: _Ref136735217]Subject to the terms and conditions of this clause 22, the Consultant's Background IP remains vested in the Consultant.
(b) [bookmark: _Ref136735218][bookmark: _Ref117529870]The Consultant grants to the Client, its Related Bodies Corporate and any person authorised by the Client, a non-exclusive, worldwide, perpetual, royalty-free, irrevocable, assignable, transferable, sublicensable licence to use all rights in the Consultant's Background IP for any purpose in connection with this agreement, the Agreement IP or the Services.
22.3 [bookmark: _Toc169678034][bookmark: _Toc273521420][bookmark: _Toc356907380][bookmark: _Ref450757129][bookmark: _Ref512239828][bookmark: _Ref19093519][bookmark: _Toc59200166][bookmark: _Ref100051955][bookmark: _Ref100052229][bookmark: _Ref100052259][bookmark: _Ref117333340][bookmark: _Toc142992107][bookmark: _Ref143552858]Client's Background IP
(a) [bookmark: _Ref19093520]The Client's Background IP remains vested in the Client.
(b) [bookmark: _Ref143552936][bookmark: _Ref512239830]The Client grants to the Consultant a non-exclusive, royalty-free, revocable, non-assignable, non-transferable, (subject to clause 22.3(c)) sublicensable licence to use the Agreement IP, the Client Information and the Client's Background IP to the extent required to perform the Consultant's obligations under this agreement. 
(c) [bookmark: _Ref117333341]The Consultant must not, without the Client's prior written agreement, sublicense the Consultant's rights under clause 22.3(b).
22.4 [bookmark: _Ref100066842][bookmark: _Toc142992108][bookmark: _Ref136734933]Agreement IP
(a) [bookmark: _Ref19093517]Subject to clause 22.4(b), the Consultant acknowledges and agrees that all rights, title and interest in the Agreement IP is owned by and vests on creation in the Client.
(b) [bookmark: _Ref19093518]To the extent that any Agreement IP is not assignable at the time of its creation, it is assigned immediately upon those rights becoming assignable, and the Consultant must hold those rights solely for the benefit of the Client until such time as they are assigned under this agreement.
(c) [bookmark: _Ref453152517]The Consultant must, if required by the Client, do all further things necessary to comply with, and give effect to, clauses 22.4(a) and 22.4(b).
22.5 [bookmark: _Toc169678037][bookmark: _Ref184720527][bookmark: _Ref184722692][bookmark: _Ref184723376][bookmark: _Ref201912678][bookmark: _Toc273521423][bookmark: _Toc356907383][bookmark: _Ref433012438][bookmark: _Ref19093529][bookmark: _Toc59200168][bookmark: _Toc142992109][bookmark: _Ref142820456]Infringement of Intellectual Property Rights
The Consultant must:
(a) [bookmark: _Ref356838601][bookmark: _Ref19093530]notify the Client as soon as the Consultant becomes aware of any suspected, threatened or actual infringement of any Intellectual Property arising by reason of the performance of the Services; and 
(b) [bookmark: _Ref19093536][bookmark: _Toc356656707][bookmark: _Toc356657545][bookmark: _Toc356658382][bookmark: _Toc356659219][bookmark: _Toc356660084][bookmark: _Toc356907384][bookmark: _Toc356976872][bookmark: _Toc356981624][bookmark: _Toc356656708][bookmark: _Toc356657546][bookmark: _Toc356658383][bookmark: _Toc356659220][bookmark: _Toc356660085][bookmark: _Toc356907385][bookmark: _Toc356976873][bookmark: _Toc356981625][bookmark: _Toc356656709][bookmark: _Toc356657547][bookmark: _Toc356658384][bookmark: _Toc356659221][bookmark: _Toc356660086][bookmark: _Toc356907386][bookmark: _Toc356976874][bookmark: _Toc356981626][bookmark: _Toc356656710][bookmark: _Toc356657548][bookmark: _Toc356658385][bookmark: _Toc356659222][bookmark: _Toc356660087][bookmark: _Toc356907387][bookmark: _Toc356976875][bookmark: _Toc356981627][bookmark: _Toc356656711][bookmark: _Toc356657549][bookmark: _Toc356658386][bookmark: _Toc356659223][bookmark: _Toc356660088][bookmark: _Toc356907388][bookmark: _Toc356976876][bookmark: _Toc356981628][bookmark: _Toc356656712][bookmark: _Toc356657550][bookmark: _Toc356658387][bookmark: _Toc356659224][bookmark: _Toc356660089][bookmark: _Toc356907389][bookmark: _Toc356976877][bookmark: _Toc356981629][bookmark: _Toc356656713][bookmark: _Toc356657551][bookmark: _Toc356658388][bookmark: _Toc356659225][bookmark: _Toc356660090][bookmark: _Toc356907390][bookmark: _Toc356976878][bookmark: _Toc356981630][bookmark: _Toc356656714][bookmark: _Toc356657552][bookmark: _Toc356658389][bookmark: _Toc356659226][bookmark: _Toc356660091][bookmark: _Toc356907391][bookmark: _Toc356976879][bookmark: _Toc356981631][bookmark: _Toc356656715][bookmark: _Toc356657553][bookmark: _Toc356658390][bookmark: _Toc356659227][bookmark: _Toc356660092][bookmark: _Toc356907392][bookmark: _Toc356976880][bookmark: _Toc356981632][bookmark: _Toc356656716][bookmark: _Toc356657554][bookmark: _Toc356658391][bookmark: _Toc356659228][bookmark: _Toc356660093][bookmark: _Toc356907393][bookmark: _Toc356976881][bookmark: _Toc356981633][bookmark: _Toc356656717][bookmark: _Toc356657555][bookmark: _Toc356658392][bookmark: _Toc356659229][bookmark: _Toc356660094][bookmark: _Toc356907394][bookmark: _Toc356976882][bookmark: _Toc356981634][bookmark: _Toc356656718][bookmark: _Toc356657556][bookmark: _Toc356658393][bookmark: _Toc356659230][bookmark: _Toc356660095][bookmark: _Toc356907395][bookmark: _Toc356976883][bookmark: _Toc356981635][bookmark: _Toc356656719][bookmark: _Toc356657557][bookmark: _Toc356658394][bookmark: _Toc356659231][bookmark: _Toc356660096][bookmark: _Toc356907396][bookmark: _Toc356976884][bookmark: _Toc356981636][bookmark: _Toc356656720][bookmark: _Toc356657558][bookmark: _Toc356658395][bookmark: _Toc356659232][bookmark: _Toc356660097][bookmark: _Toc356907397][bookmark: _Toc356976885][bookmark: _Toc356981637][bookmark: _Toc356656721][bookmark: _Toc356657559][bookmark: _Toc356658396][bookmark: _Toc356659233][bookmark: _Toc356660098][bookmark: _Toc356907398][bookmark: _Toc356976886][bookmark: _Toc356981638][bookmark: _Hlt50284053]provide all reasonable assistance the Client may request to protect its rights in the Agreement IP or the Client's Background IP.
22.6 [bookmark: _Toc142992110]Moral Rights
The Consultant has or must obtain a consent from each of its Personnel engaged in the performance of the Services a waiver of any Moral Rights in or relating to the Deliverables and provide the Client with written evidence of such consent upon request.
22.7 [bookmark: _Toc142992111]General Acknowledgement
The Consultant expressly acknowledges and agrees that the Consultant has not been granted any rights relating to Commercialisation of the Client's Background IP or the Agreement IP. 
23 [bookmark: _Ref403642909][bookmark: _Ref403643031][bookmark: _Toc100323821][bookmark: _Toc142992112]Confidentiality 
23.1 [bookmark: _Toc142992113]Announcements
The Consultant must not make any media or other announcement or releases relating to this agreement, the Services, the Project or the Site without the Client's prior written approval of the form, content and manner of the announcement or release, except to the extent that the announcement or release is required to be made by the Consultant by any Legislative Requirement, Authority or by a stock exchange.
23.2 [bookmark: _Toc16001685][bookmark: _Toc115858969][bookmark: _Toc142992114]No disclosure
Each party must ensure that it does not disclose any Confidential Information to any third party without the prior consent of the other party.  However, disclosure is permitted:
(a) to employees, legal advisers, auditors, financiers, insurers or other consultants (including technical and engineering advisers and consultants) of the party requiring the information for the purposes of this agreement;
(b) if required by a Legislative Requirement;
(c) if required in connection with legal proceedings or any Dispute resolution processes related to this agreement;
(d) if required by any Authority whether in connection with the granting of any licence or otherwise;
(e) if the information was independently created or received from a third party, provided:
(i) the disclosure of that information by the third party was on terms that do not restrict or limit the recipient’s use of that information; and
(ii) the disclosure of that information by the third party did not, to the recipient’s knowledge, contravene an obligation of confidence owed by that third party to any person; 
(f) if made to a third party who is a potential assignee or transferee of any rights or obligations of a party under this agreement who has signed an undertaking to keep any disclosed information confidential; or
(g) if the disclosure of the relevant information is expressly dealt with elsewhere in this agreement.
23.3 [bookmark: _Toc142992115]Deliverables
[bookmark: _Ref103025398]Nothing in this clause 23 prevents or limits the Client (including its Personnel, licensees and successors-in-title) from exercising all of its rights in the Consultant's Background IP or the Agreement IP granted under this agreement, or otherwise enjoying the full benefit of the Deliverables.
23.4 [bookmark: _Toc115858970][bookmark: _Toc142992116]Disclosure only as necessitated
Each party must take all steps reasonably necessary to ensure that the Confidential Information obtained is known only to such persons who need to acquire such knowledge in the course of their duties. 
23.5 [bookmark: _Toc16001687][bookmark: _Toc115858971][bookmark: _Toc142992117]Party disclosing to take steps to ensure confidential nature is maintained
(a) A party making a permitted disclosure under this clause 23 must take all reasonable steps to ensure that the person to whom disclosure is made keeps confidential all Confidential Information disclosed. 
(b) A party (Onward Discloser) making a permitted disclosure under this clause 23 to any person (Onward Recipient) is responsible for any act or omission of the Onward Recipient that breaches or would have breached this agreement as if the act or omission had been made by the Onward Discloser.
23.6 [bookmark: _Toc142992118]Own use
This clause 23 does not prevent a party from using its own Confidential Information for any purpose.
23.7 [bookmark: _Toc115858973][bookmark: _Toc142992119]Survival
This clause 23 survives expiry or termination of this agreement.
24 [bookmark: _Toc142992120]Reputation
Without limiting the Consultant's right to make any Claim or defend any Claim or any obligation of the Consultant under any Law, the Consultant must not knowingly do or permit anything which is likely to damage the name or reputation, or invite adverse public criticism, of the Client, its Related Bodies Corporate or its or their employees, officers or agents.
25 [bookmark: _Ref117092926][bookmark: _Toc142992121]Payment
25.1 [bookmark: _Toc142992122]Total Fee
(a) [bookmark: _Ref98944066][bookmark: _Ref98931926][bookmark: _Ref29480371]The Consultant must perform the Services for the Consultancy Fee up to a maximum amount of the Total Fee.  The Consultancy Fee and Total Fee are fixed and will not be subject to rise and fall or any other adjustment except as expressly stated in this agreement.
(b) The Consultant has no entitlement to Claim from the Client, and the Client has no obligation to pay the Consultant, any part of the Consultancy Fee in excess of the Total Fee.
(c) To the extent that a Payment Claim, when aggregated with all previous Scheduled Amounts payable to the Consultant, claims an amount on account of the Consultancy Fee in excess of the Total Fee, that part of the Payment Claim attributable to the excess will be deemed to have a value of $0.00.
25.2 [bookmark: _Ref117530552][bookmark: _Toc142992123]Payment Claims
(a) [bookmark: _Ref117092928]On the last Business Day of each calendar month, the Consultant may give the Client a Payment Claim for the Services performed in that month.  
(b) An early Payment Claim is deemed to be made on the date for making that claim under clause 25.2(a) above. 
(c) [bookmark: _Ref98939064]Within 10 Business Days after receiving a valid Payment Claim, the Client Representative must issue to the Consultant a Payment Schedule evidencing the Client Representative's opinion of the money due from the Client to the Consultant in respect of the Payment Claim and the reasons for any difference.
(d) Within 20 Business Days after receipt of a valid Payment Claim, the Client must pay to the Consultant the amount evidenced in the Payment Schedule.
(e) Within 12 Business Days of giving a Payment Claim, the Consultant must give the Client a Tax Invoice for the Scheduled Amount. 
(f) The issue of a Payment Schedule or the making of any payment by the Client under this agreement is not:
(i) evidence or an admission that the Services have been performed in accordance with this agreement;
(ii) an admission of liability; or 
(iii) acceptance of the Services,
and is payment on account only.
25.3 [bookmark: _Ref117530629][bookmark: _Toc142992124]Interest
(a) Interest is calculated on any overdue money from and including the due date for payment of the money until, but excluding, the date on which payment is made in full and interest may be recovered by the party to whom it is payable as a debt due and payable.  
(b) For the purposes of this clause 25.3 interest means the higher of:
(i) the rate of 6% per annum; and
(ii) the minimum rate required by the Security of Payment Act.
26 [bookmark: _Toc71714899][bookmark: _Toc114239289][bookmark: _Ref117530153][bookmark: _Toc142992125]Set off
Whenever in this agreement the Consultant is responsible or liable for any Loss, the Client Representative, for and on behalf of the Client, is entitled to issue a certificate as to its assessment of that amount, which will:
(a) be prima facie evidence of the amount due to the Client; and
(b) a debt immediately due and payable by the Consultant to the Client,
and then the Client may:
(c) [bookmark: _Ref117530154]set off that amount as against any money that may be or become due and payable to the Consultant under this agreement or otherwise; and/or
(d) recover that amount (or the balance of that amount after exercising its right of set off under clause 26(c))as a debt.
27 [bookmark: _Ref142986492][bookmark: _Toc142992126][bookmark: _Ref174526974][bookmark: _Toc276392811][bookmark: _Toc328641317][bookmark: _Toc328646197][bookmark: _Toc324334450]Provisional Sums
(a) [bookmark: _Ref142984017]A Provisional Sum included in this agreement shall not itself be payable by the Client but where, pursuant to a direction by the Client, the Services to which the Provisional Sum relates is carried out or supplied by the Consultant, the Services shall be priced (subject to clause 27(c)) in the same manner as a Variation in accordance with clauses 12.5(b) and 12.5(c), and the difference shall be added to or deducted from the Total Fee.
(b) [bookmark: _Ref142984787][bookmark: _Ref142983967]Notwithstanding clause 27(a) but subject to clause 27(c), where any part of such Services are carried out or supplied by a Sub-contractor, the adjustment to the Total Fee shall be: 
(i) the amount payable by the Consultant to the Sub-contractor for the Services; plus
(ii) a reasonable amount on account of profit and overheads.
(c) [bookmark: _Ref142984707]Despite the valuation methods stated in clauses 27(a) and 27(b), the Client is not required to pay any amount in respect of a Provisional Sum which exceeds the Provisional Sum by more than 10%.
28 [bookmark: _Toc142992127]GST
This clause applies if a party to this agreement is, or becomes, liable to pay GST regarding any Supply of goods, services or anything else under this agreement.
28.1 [bookmark: _Toc276392819][bookmark: _Toc328641325][bookmark: _Toc328646198][bookmark: _Toc142992128]Definitions
Capitalised expressions which are not defined in this agreement but which have a defined meaning in the GST Act have the same meaning in this clause.
28.2 [bookmark: _Toc276392820][bookmark: _Toc328641326][bookmark: _Toc328646199][bookmark: _Toc142992129]GST payable in addition to consideration
[bookmark: _Toc276392821][bookmark: _Ref327970811][bookmark: _Toc328641327][bookmark: _Toc328646200]If a party (Supplier) makes a Taxable Supply under this agreement, then the Recipient of the Taxable Supply, must pay the Supplier the GST payable on the Taxable Supply in addition to the consideration for the Supply.
28.3 [bookmark: _Toc276392822][bookmark: _Toc328641328][bookmark: _Toc328646201][bookmark: _Toc142992130]Payment of GST
Subject to the Supplier issuing a Tax Invoice to the Recipient, the Recipient must pay the GST on the Taxable Supply under this agreement to the Supplier at the same time as the Recipient pays the consideration for the Supply to the Supplier.
28.4 [bookmark: _Toc276392823][bookmark: _Toc328641329][bookmark: _Toc328646202][bookmark: _Toc142992131]Reimbursement or indemnity
Despite any other provision of this agreement, if the whole or part of any consideration under this agreement is a reimbursement or an indemnity to one party of an expense, loss, outgoing or liability incurred or to be incurred by the other party, the consideration excludes any GST included in such expense, loss, outgoing or liability incurred or to be incurred for which the other party can claim an Input Tax Credit.  The other party will be assumed to be entitled to a full Input Tax Credit unless it can establish otherwise.
28.5 [bookmark: _Toc276392824][bookmark: _Toc328641330][bookmark: _Toc328646203][bookmark: _Toc142992132]Adjustment Events
If an Adjustment Event occurs regarding a Supply under this agreement, the Supplier must issue to the Recipient an Adjustment Note regarding the Adjustment Event within seven days of the Supplier becoming aware of the Adjustment Event.
28.6 [bookmark: _Toc276392825][bookmark: _Toc328641331][bookmark: _Toc328646204][bookmark: _Toc142992133]Additional amount
If the Adjustment Note gives effect to an Increasing Adjustment, the Recipient must pay to the Supplier the GST component of the Increasing Adjustment not later than the 14th Business Day of the month following the month in which the Adjustment Note is issued to the Recipient.
28.7 [bookmark: _Toc276392826][bookmark: _Toc328641332][bookmark: _Toc328646205][bookmark: _Toc142992134]Credit or refund
If the Adjustment Note gives effect to a Decreasing Adjustment, the Supplier must pay to the Recipient the GST component of the Decreasing Adjustment not later than the 14th Business Day of the month following the month in which the Adjustment Note is issued to the Recipient.
29 [bookmark: _Toc142992135]Project Control Group
The Consultant must:
(a) without limiting any other provision of this agreement, cooperate with the Client's Other Contractors working on the Project, including providing them with reasonable access to information; and
(b) at the times reasonably requested by the Client's Representative, ensure that the Consultant's Personnel identified by the Client's Representative attend meetings of the Project Control Group and deliver such information, documents and presentations as the Client's Representative reasonably requires.
30 [bookmark: _Toc328646206][bookmark: _Ref497818687][bookmark: _Ref117258610][bookmark: _Ref117324418][bookmark: _Ref117335926][bookmark: _Toc142992136]Notices
30.1 [bookmark: _Toc495921625][bookmark: _Toc142992137][bookmark: _Toc276392835][bookmark: _Toc279403626][bookmark: _Toc324334561][bookmark: _Toc324754186][bookmark: _Toc444513424][bookmark: _Toc324334454][bookmark: _Toc276392838][bookmark: _Toc279403629]Service of notices
A notice under this agreement must be:
(a) in writing and signed by the sender or its duly authorised representative, addressed to the recipient and sent to the recipient’s address specified in the Agreement Particulars; and
(b) delivered by personal service (which includes delivery by courier), sent by pre-paid mail or transmitted by email, or any other lawful means.
30.2 [bookmark: _Toc495921626][bookmark: _Toc142992138]Effect of receipt
(a) A notice given in accordance with this clause 30 is treated as having been given and received:
(i) if personally delivered, on delivery;
(ii) if sent by pre-paid mail, on the 5th Business Day after the date of posting (or the 7th Business Day after the date of posting if sent to or from an address outside Australia);
(iii) [bookmark: _Ref468445181]if sent by email, at the time of transmission by the sender, unless the sender receives an automated notice generated by the sender’s or the recipient’s email server that the email was not delivered,
except that, if the delivery, receipt or transmission is after 5.00pm in the place of receipt or on a day which is not a Business Day, it is taken to have been received at 9.00am on the next Business Day.
(b) [bookmark: _Toc328646211]A party may change its, or its representative's, address for the delivery of notices by notifying that change to the other party.  The notification is effective on the later of the date specified in the notice or five Business Days after the notice is given.
31 [bookmark: _Ref100068297][bookmark: _Toc100323826][bookmark: _Toc142992139]Business Integrity
[bookmark: _Ref87870536]The Consultant must not, and must ensure that its Personnel and any other person acting for or on its behalf, do not:
(a) [bookmark: _Ref79859010]give anything of value (which is not properly due) to the other party or its Personnel that is contrary to fair dealing; or
(b) provide or offer a benefit (which is not properly due) to a public official (within or outside Australia) in order to retain or obtain an improper advantage. 
32 [bookmark: _Toc100323829][bookmark: _Toc142992140]No partnership or employment
(a) Nothing in this agreement is intended to create a partnership between the Consultant and the Client.  The Consultant acknowledges that it has no authority to bind the Client without the Client's written consent.
(b) This agreement does not constitute the relationship of employee and employer between the Consultant and the Client or between the Consultant's Personnel and the Client and the parties acknowledge that the Consultant enters into this agreement as an independent contractor and retains the ultimate responsibility for the management and direction of its Personnel in relation to the provision of the Services. 
33 [bookmark: _Toc100323830][bookmark: _Ref117184866][bookmark: _Toc142992141]Assignment and Subcontracting
(a) [bookmark: _Ref100055896]The Consultant must not assign or otherwise deal with the whole or any part of this agreement without the prior written consent of the Client and any purported assignment in breach of this clause 33(a) is void. 
(b) [bookmark: _Ref517186233]The Client may at any time, without needing to obtain the Consultant’s consent, assign or novate some, or all, of its rights and/or obligations under or in relation to this agreement to any person.
(c) The Consultant must promptly execute any document required by the Client to give effect to any assignment or novation of the rights and/or obligations referred to in clause 33(b) and the Consultant appoints the Client as its attorney to do anything necessary to effect such assignment or novation including the execution of any document.
(d) The Consultant must not subcontract the performance of any of its obligations under this agreement without the Client Representative's prior written consent.
(e) The engagement of a Subcontractor by the Consultant does not relieve the Consultant from its obligations under this agreement.  The Consultant is responsible for the acts and omissions of its Personnel as if they were the acts and omissions of the Consultant.
34 [bookmark: _Toc516772860][bookmark: _Toc100323831][bookmark: _Ref117184728][bookmark: _Toc142992142][bookmark: _Ref517190755]Records and Audit
(a) The Consultant must:
(i) keep adequate records in sufficient detail to enable its compliance with this agreement to be verified;
(ii) [bookmark: _Ref514397127]permit the Client and its auditors to:
(A) after the Client has given the Consultant at least 2 Business Days' notice of an intention to do so, examine the records at any time during the Consultant's usual business hours; and
(B) after the Client has given the Consultant at least 5 Business Days' notice of an intention to do so, conduct an audit to verify compliance, but no more than once each 12 month period from the Start Date during the Term (unless the Consultant has not been performing or is not performing obligations under this agreement).
(b) If the Client or its auditors intend to conduct an audit under clause 34(a)(ii):
(i) the Client must provide the Consultant with a copy of its auditing terms of reference at least 2 Business Days before the audit; and
(ii) the Client and its auditors must conduct the audit in a manner that does not preclude the Consultant from supplying the Services in accordance with this agreement.
(c) If any audit indicates that the Consultant has not complied with this agreement (excluding a trivial non-compliance), without affecting any of the Client's other rights and remedies, the Consultant must pay to the Client, within 5 Business Days of receiving an invoice from the Client:
(i) if the non-compliance includes an overpayment by the Client, the amount of that overpayment and any applicable interest; and
(ii) the Client's reasonable costs of the audit.
35 [bookmark: _Ref117263228][bookmark: _Toc142992143]Notice-Based Time Bars
(a) The Consultant acknowledges that it has reviewed all Notice-Based Time Bar Provisions in this agreement and agrees that compliance with them is:
(i) reasonably possible; and
(ii) not unreasonably onerous.
(b) [bookmark: _Ref117263229]If, during the performance of this agreement, the Consultant considers that it cannot comply with a Notice-Based Time Bar Provision as it applies:
(i) to a particular entitlement; and 
(ii) set of circumstance giving rise to that particular entitlement,
the Consultant may, before the notice is due under that provision, give the Client Representative a notice:
(iii) identifying the relevant Notice-Based Time Bar Provision;
(iv) identifying the:
(A) particular entitlement; 
(B) the set of circumstances giving rise to that particular entitlement; and
(C) the reasons the Consultant considers it cannot comply with the Notice-Based Time Bar Provision; and 
(v) stating how the Consultant considers the Notice-Based Time Bar Provision should be adjusted so that the Consultant can comply with it.
(c) [bookmark: _Ref117263442]If the Consultant gives the Client Representative a notice in accordance with clause 35(b), the Client Representative may in its absolute discretion, by notice to the Consultant, adjust the Notice Based Time Bar Provision in any way it considers appropriate.
(d) Any notice that the Client Representative gives pursuant to clause 35(c) adjusts the Notice-Based Time Bar Provision only:
(i) as it applies to the particular entitlement; and
(ii) to the specific set of circumstances giving rise to that particular entitlement,
identified in that notice.
36 [bookmark: _Ref100140454][bookmark: _Toc100323832][bookmark: _Toc142992144]Notice of claims
(a) [bookmark: _Ref99013041]No later than 20 Business Days after the Consultant becomes aware of a Claim it has against the Client under or in connection with this agreement, the Consultant must notify the Client of the basis and quantum of the Claim. 
(b) This clause does not apply to any Claim (including a Payment Claim), the communication of which is provided for by another clause of this agreement.
(c) If the Consultant fails to give the Client a notice in accordance with clause 36(a) such Claim is forever barred and invalidated.
37 [bookmark: _Ref131582631][bookmark: _Toc142992145][bookmark: _Toc495921628][bookmark: _Ref117088465]Disputes
37.1 [bookmark: _Ref388973922][bookmark: _Ref388973960][bookmark: _Toc6489961][bookmark: _Toc8666004][bookmark: _Toc11245757][bookmark: _Toc142992146][bookmark: _Toc234406267][bookmark: _Ref249325772][bookmark: _Ref251924691][bookmark: _Ref252445061]Dispute Notice and response
(a) [bookmark: _Ref388973961]In the event of a Dispute, a party may provide a written notice to the other party identifying the nature of the Dispute and containing enough information to enable the other party to reasonably understand the facts relevant to the Dispute (Dispute Notice). 
(b) [bookmark: _Ref142980595]Within 15 Business Days of receipt of the Dispute Notice, the parties shall meet to seek to negotiate, in good faith, a resolution to the Dispute.
(c) [bookmark: _Ref142980688]In the event that the Dispute remains unresolved after the time period referred to in clause 37.1(b), either party may, at any time after giving notice to the other party of its intention to do so, refer the Dispute for arbitration in accordance with clause 37.2. 
37.2 [bookmark: _Toc142992147]Arbitration
An arbitration under this clause 37 shall: 
(a) be conducted by a single arbitrator to be appointed, in the absence of agreement by the parties within 5 Business Days after the giving of a notice under clause 37.1(c), by the Chairperson (or his or her nominee) for the time being of the dispute resolution organisation known as the Resolution Institute;
(b) be conducted according to the rules proposed by the appointed arbitrator; and
(c) [bookmark: _Ref142980840]be conducted during a period of 10 Business Days (or such longer period as the parties may agree in writing) from the acceptance by the arbitrator of his or her appointment. 
37.3 [bookmark: _Ref388973911][bookmark: _Toc6489964][bookmark: _Toc8666007][bookmark: _Ref9338684][bookmark: _Toc11245760][bookmark: _Toc142992148]Resolution and interlocutory relief
(a) [bookmark: _Ref9338694]The parties shall each pay their own costs of the arbitration and will each pay half of the arbitrator’s fees and costs. 
(b) If the parties are unable to resolve the Dispute within the arbitration period stipulated in, or agreed under, clause 37.2(c), either party may take whatever other action is available to it under this agreement or at Law, including initiating proceedings in a court of competent jurisdiction.
(c) Nothing in this clause 37 precludes a party from seeking interlocutory relief relative to the subject matter of a Dispute from a court of competent jurisdiction, including the right to seek injunctive relief. 
(d) To avoid doubt, nothing in this clause 37 affects or limits a party’s right to apply for an adjudication under the Security of Payment Act. 
38 [bookmark: _Ref117525742][bookmark: _Toc142992150]General
38.1 [bookmark: _Toc324334455][bookmark: _Toc328646212][bookmark: _Toc142992151]Legal costs
Except as expressly stated otherwise in this agreement, each party must pay its own legal and other costs and expenses of negotiating, preparing, executing and performing its obligations under this agreement.
38.2 [bookmark: _Ref117335706][bookmark: _Toc142992152]Review and approval
Without limiting clause 13.3, the Consultant agrees that no review (or failure to review), approval, statement of satisfaction or comment by or on behalf of the Client with respect to the Services or any Deliverables including any acceptance of a proposed Quality Assurance Plan or draft design:
(a) constitutes a direction by the Client or the Client Representative; or
(b) waives or varies any of the Consultant’s obligations under this agreement.
38.3 [bookmark: _Toc69466926][bookmark: _Toc142992153]General right to information
The Client may, from time to time, request the Consultant to provide it with any information and documents relating to the Services or the Consultant’s compliance with this agreement and the Consultant must comply with such a request by providing the information and documents to the Client on an open book basis within 3 Business Days of a request.
38.4 [bookmark: _Toc324334456][bookmark: _Toc328646213][bookmark: _Toc142992154]Governing law and jurisdiction
(a) [bookmark: _Ref250318166][bookmark: _Toc276392839][bookmark: _Toc279403630][bookmark: _Toc324334457][bookmark: _Toc328646214]This agreement is governed by and is to be construed in accordance with the laws applicable in Western Australia.
(b) Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of Western Australia and any courts which have jurisdiction to hear appeals from any of those courts and waives any right to object to any proceedings being brought in those courts.
38.5 [bookmark: _Toc142992155]Severability
(a) [bookmark: _Ref279401965]If a provision of this agreement is illegal or unenforceable in any relevant jurisdiction but would not be illegal or unenforceable if it were read down, it must be read down to the extent required to make it legal and enforceable for the purposes of that jurisdiction.
(b) Subject to clause 38.5(c), if a provision of this agreement is illegal or unenforceable in any relevant jurisdiction and cannot be read down or, having been read down, is still illegal or unenforceable, it may be severed for the purposes of that jurisdiction without affecting the enforceability of the other provisions of this agreement.
(c) [bookmark: _Ref279401933]Clause 38.5(a) does not apply if severing the provision:
(i) materially alters the:
(A) scope and nature of this agreement; or
(B) the relative commercial or financial positions of the parties; or
(ii) would be contrary to public policy.
38.6 [bookmark: _Toc324334458][bookmark: _Toc328646215][bookmark: _Toc142992156][bookmark: _Toc276392841][bookmark: _Toc279403632]Further steps
Each party must promptly do whatever any other party reasonably requires of it to give effect to this agreement and to perform its obligations under it.
38.7 [bookmark: _Toc324334460][bookmark: _Toc328646217][bookmark: _Toc142992157][bookmark: _Toc276392843][bookmark: _Toc279403634]Rights cumulative
Except as expressly stated otherwise in this agreement, the rights of a party under this agreement are cumulative and are in addition to any other rights of that party under this agreement or at Law.
38.8 [bookmark: _Toc324334461][bookmark: _Toc328646218][bookmark: _Toc142992158]Waiver and exercise of rights
(a) A single or partial exercise or waiver by a party of a right relating to this agreement does not prevent any other exercise of that right or the exercise of any other right.
(b) A party is not liable for any loss, cost or expense of any other party caused or contributed to by the waiver, exercise, attempted exercise, failure to exercise or delay in the exercise of a right.
38.9 [bookmark: _Toc324334462][bookmark: _Toc328646219][bookmark: _Toc142992159]Survival
[bookmark: _Toc324334463][bookmark: _Toc328646220]All provisions of this agreement which, expressly or by implication from their nature, are intended to survive expiry or termination of this agreement, will survive such expiry or termination, including any provisions relating to:
(a) confidentiality;
(b) Intellectual Property Rights; 
(c) any indemnity; and
(d) any right or obligation arising on termination of this agreement.
38.10 [bookmark: _Toc142992160]Amendment
This agreement may only be varied or replaced by an agreement executed by the parties.
38.11 [bookmark: _Toc142992161]Indemnities
All obligations to indemnify under this agreement are independent and survive termination of this agreement and crystallise as a debt immediately due and payable on notice by the Client of the occurrence of an event the subject of the indemnity, whether or not the Client has yet incurred any Loss.
38.12 [bookmark: _Toc276392845][bookmark: _Toc279403636][bookmark: _Toc324334466][bookmark: _Toc328646223][bookmark: _Toc142992162]Counterparts
This agreement may consist of a number of counterparts and, if so, the counterparts taken together constitute one agreement. 
38.13 [bookmark: _Toc276392846][bookmark: _Toc279403637][bookmark: _Toc324334467][bookmark: _Toc328646224][bookmark: _Toc142992163]Entire understanding
(a) This agreement contains the entire understanding between the parties as to the subject matter of this agreement.
(b) All previous negotiations, understandings, representations, warranties, memoranda or commitments concerning the subject matter of this agreement are merged in and superseded by this agreement and are of no effect.  No party is liable to any other party in respect of those matters.
(c) No oral explanation or information provided by any party to another:
(i) affects the meaning or interpretation of this agreement; or
(ii) constitutes any collateral agreement, warranty or understanding between any of the parties.


[bookmark: _Ref328746279][bookmark: noticescheduledelete2]
[bookmark: _Toc142992165]Agreement Particulars
	Item
	Description
	Clause*
	Particulars

	[bookmark: _Ref117258493]
	Client Details
	30
	Name:
	City of Nedlands (ABN 92 614 728 214) 

	
	
	
	Address:
	71 Stirling Hwy, Nedlands, WA 6009

	
	
	
	Email:
	[insert]

	[bookmark: _Ref117090649]
	Client Representative
	1.1, 7, 30
	Name:
	[insert]

	
	
	
	Address:
	[insert]

	
	
	
	Email:
	[insert]

	[bookmark: _Ref117258497]
	Consultant Details
	30
	Name:
	[Insert Consultant's name]

	
	
	
	Address:
	[Insert Consultant's address]

	
	
	
	Email:
	[Insert Consultant's email]

	[bookmark: _Ref117090725]
	Consultant Representative
	1.1, 8, 30
	Name:
	[Insert Consultant Representative's name]

	
	
	
	Address:
	[Insert Consultant Representative's address]

	
	
	
	Email:
	[Insert Consultant Representative's email]

	[bookmark: _Ref117167089]
	Project
	1.1
	[insert description]

	[bookmark: _Ref117093534]
	Consultancy Fee
	1.1, 25
	Section
	Fixed Fee (ex GST)
	Total Fee (ex GST)

	
	
	
	[insert]
	[insert]
	[insert]

	
	
	
	[insert]
	[insert]
	[insert]

	[bookmark: _Ref117157686]
	Start Date
	1.1, 3
	[insert]
If nothing stated, the date of the Letter of Award.

	[bookmark: _Ref117175829]
	Design Obligations
	13.6
	[Insert whether the Design Obligations form part of the Services]
If nothing stated, the Design Obligations do not form part of the Services.

	[bookmark: _Ref117168195]
	Sections
	1.1, 6.1(e)
	Section 1:
	[insert]
If nothing inserted, the Services are not to be performed in Sections.

	
	
	
	Section 2:
	[insert]

	
	
	
	Section 3:
	[insert]

	[bookmark: _Ref117330500]
	Additional Delay Events
	1.1, 16
	[insert]
If nothing stated there are no additional Delay Events.

	[bookmark: _Ref117325047]
	Dates for Delivery
	1.1, 6.1(a)
	Deliverable
	Date for Delivery

	
	
	
	[insert]
	[insert]
If nothing inserted, the Consultant must deliver the Deliverables as soon as reasonably practicable.

	
	
	
	[insert]
	[insert]

	[bookmark: _Ref117167015]
	Stated Purpose
	1.1, 6.2(c), 13.6(h)(i)
	[insert the purpose of undertaking the Project / Services]

	[bookmark: _Ref117169037]
	Key People
	1.1, 6.1(b)(i)(F), 9
	Name
	Role

	
	
	
	[insert]
If nothing inserted, there are no Key People
	[insert]

	
	
	
	
	

	[bookmark: _Ref117257119]
	Insurance
	19.1
	Public Liability

	
	
	
	Limit of cover for one occurrence:
	[insert]

	
	
	
	Limit of cover for all claims in the aggregate:
	[insert]

	
	
	
	Professional Indemnity

	
	
	
	Limit of cover for one occurrence:
	[insert]

	
	
	
	Limit of cover for all claims in the aggregate during any one 12 month period of insurance:
	[insert]

	[bookmark: _Ref117157289]
	Other documents forming part of this agreement
	2.1(k)
	

	[bookmark: _Ref117090941]
	Special Conditions
	1.1, 2.1
	


* Included for convenience only

[bookmark: _Toc142992166][bookmark: _Ref117525573]
[bookmark: _Toc142992167]Request for Tender
[bookmark: _Toc142992168][insert]
[bookmark: _Toc142992169]Scope of Services
[insert]
[bookmark: _Toc142992170][bookmark: _Ref117326498]
[bookmark: _Toc142992171]Schedule of Rates
[insert]
[bookmark: _Toc142992172][bookmark: _Ref117091705]
[bookmark: _Toc142992173]Form of Payment Schedule
Payment Schedule

The Form of Payment Schedule will be the Client's standard form as amended from time to time, which is available, as at the date of this agreement, via the following link:

[bookmark: _Toc142992174][bookmark: _Ref117170704]
[bookmark: _Toc142992175]Variation Form
This Variation Form is a Variation Form for the purposes of clause 12 of the Consultancy Agreement identified below.
The Client Representative directs the Variation to the Services as set out below.
	Client:
	City of Nedlands (ABN 92 614 728 214) of 71 Stirling Hwy, Nedlands, WA 6009

	Consultant:
	[Insert Consultant's name, ABN and address]

	Consultancy agreement:
	[Insert description of Consultancy agreement by reference to the parties and the date of the agreement]

	Contract Number:
	[Insert contract number for Consultancy agreement]

	Date of Variation Form:
	[Insert date this Variation Form is issued to the Consultant]

	Description of Variation
	Price (excluding GST)

	
	$

	Proposed Variation Response:
	[Insert reference to, or attach, any Variation Response under clause 9 applicable to the Variation required by this Variation Form or state that the Total Fee are to be adjusted in accordance with clause 12.4(e)(ii)]

	New Dates for Delivery (if applicable):
	[Insert new Dates for Delivery of the Deliverables] 

	New Consultancy Fee, Total Fee and /or Fixed Fee:
	[To be confirmed in a purchase order once assessed in accordance with clause 12.]

	Approved By:
	Signature:
	…………………...……………………………….

	
	Name:
	…………………...……………………………….

	
	Position:
	…………………...……………………………….

	
	Date:
	…………………...……………………………….


[bookmark: _Toc142992176][bookmark: _Ref117261900]
[bookmark: _Toc142992177]Deed of Novation
[bookmark: OLE_LINK2]This Deed made this ……………………………………. day of ………………………. 20………. between 
……………………………………………………………………………. (Client) 
of …………………………………………………………………… ABN ……..………………. 
and
 ……….……………………………………………………………………… (Incoming Party) 
of …………………………………………………………………… ABN …….….……………. 
and 
……………………………….………………………………………………. (Consultant) 
of ………………………...………………….……………………..... ABN ……...………..…….
witnesses that:
RECITALS
A.	The Client has engaged the Consultant pursuant to the Consultancy Agreement described in Item 1 of the Schedule to carry out the Services, a description of which is set out in Item 2 of the Schedule.
B.	The Client desires to novate its rights and obligations under the Consultancy Agreement to the Incoming Party.
C.	The parties have agreed to novate the Consultancy Agreement on the terms and conditions of this Deed.
OPERATIVE PARTS
Definitions and Interpretations
In this Deed, unless the context otherwise requires:
	Consultancy Agreement
	means the agreement described in Item 1 of the Schedule.

	Item
	means an item in the Schedule.

	Schedule
	means the schedule to this deed. 

	Deed
	means this document and includes its schedules and annexures (if any).


In this Deed, unless the context otherwise requires:
words defined in the Consultancy Agreement and used in this Deed have the meaning given to them in the Consultancy Agreement; and
words importing the singular number include the plural number and vice versa.
	Novation
On and from the date of this Deed, the parties agree as follows:
the Client and the Consultant mutually agree to terminate the Consultancy Agreement on the terms of this Deed;
the Incoming Party and the Consultant agree that they hereby enter into a new contract on the same terms and conditions as the Consultancy Agreement, save and except that:
the Incoming Party shall be named in substitution of the Client so that each reference to the Client shall be a reference to the Incoming Party;
the obligations of the Incoming Party and the Consultant will be as if the Incoming Party had executed the Consultancy Agreement instead of the Client; and
the Consultant hereby indemnifies and holds harmless the Incoming Party from all claims, costs, expenses and losses (including without limitation consequential loss) arising out of or incidental to any Services which may have been performed by the Consultant under the Consultancy Agreement prior to its termination under clause 2(a) of this Deed; and
the Incoming Party warrants to the Client that it shall be wholly responsible for the due and proper performance of all of the Services whether carried out before or after the date of this Deed.
[bookmark: _Ref63341947]	Release and Payments to Consultant
On and from the date of this Deed, the Consultant releases and forever discharges the Client from the Client's obligations under or in connection with the Consultancy Agreement whether arising prior to, on or after, the date of this Deed.
The parties hereby acknowledge that as at the date of this Deed, the Client has paid the Consultant pursuant to the Consultancy Agreement the sum set out in Item 5 of the Schedule and that no monies are owing to the Consultant by the Client.
Indemnity by Client
The Client indemnifies the Incoming Party against any Claim the Consultant makes against the Incoming Party with respect to any matter, act or omission of the Client in connection with the Consultancy Agreement occurring before the date of this Deed.
Indemnity by Incoming Party
The Incoming Party indemnifies the Client against any Claim the Consultant makes against the Client with respect to any matter, act or omission of the Incoming Party in connection with the Consultancy Agreement occurring on or after the date of this Deed.
	Consultant's covenants
Without limiting any provision of the Consultancy Agreement, the Consultant covenants to each of the Incoming Party and the Client that:
it has performed its obligations under the Consultancy Agreement to the date of this Deed in accordance with all the requirements of the Consultancy Agreement, including the Scope of Services;
it has used and will continue to use skill, care and diligence as contemplated by the Consultancy Agreement so as to ensure that all Services supplied by the Consultant fulfil the requirements of the Consultancy Agreement;
there are no Defects, ambiguities discrepancies or inconsistencies in the Deliverables prepared by the Consultant as at the date of this Deed;
the Deliverables prepared by the Consultant as at the date of this Deed comply with all Laws and Approvals; and
it will, at its own cost, rectify any Defects, ambiguities, discrepancies or inconsistencies in the Deliverables (including but not limited to the Deliverables prepared by the Consultant prior to the date of this Deed).
The Consultant acknowledges and agrees that the Incoming Party has relied on the covenants in this clause when entering into his Deed.
	Assignment
This Deed is personal between the parties and neither party may assign any right under this Deed except with, and in strict compliance with any condition of, the prior written consent of each other party.
	Further Assurances
The parties shall execute all documents and do all things necessary to vest in the Incoming Party the Consultancy Agreement or otherwise to give effect to the terms of this Deed.
Governing law and jurisdiction
This Deed shall be construed in accordance with the laws of Western Australia and the parties irrevocably submit to the non-exclusive jurisdiction of the courts of that State.
[bookmark: _Ref63341939]Notices
A party may give a notice or communication (Notice) under this Deed by delivering such Notice to the addresses provided in Item 6 of the Schedule.  Such Notice may be sent by prepaid post, delivered by hand or emailed to the relevant email address with the Notice attached in PDF format.
If a party gives the Notice by post the Notice will be taken as given on the second Business Day after the Notice is posted.
If a party gives the Notice by email the Notice will be taken as given when the email is delivered to the server of the recipient party.
A party may give Notice of another address (within Australia) to the other parties and the new address shall be the address for service of the party for the purpose of this clause 10.
Schedule
	Item 1:
(Recital A)
	The agreement between the Client and the Consultant dated [Insert agreement date] for $[Insert Total Fee], having the Contract Number [Insert Contract Number]

	Item 2:
(Recital A)
	Brief description of the Services in the Consultancy Agreement: 
[Insert]

	Item 3:
(Clause 3)
	$[Insert amount paid to the Consultant]

	Item 4:
(Clause 10)
	Client address for service and nominated recipient:
[Insert Client address and recipient]
Consultant address for service and nominated recipient:
[Insert Consultant address and recipient]
Incoming Party address for service and nominated recipient:
[Insert Incoming Party address and recipient]



Executed by the parties as a Deed:

	Executed by City of Nedlands (ABN 92 614 728 214) in accordance with section 9.49A(4) of the Local Government Act 1995 (WA):


	Authorised Officer

	

	Name of Authorised Officer 
BLOCK LETTERS





	Date 



	[Insert Consultant's name] (ACN [Insert Consultant's ACN]) in accordance with section 127 of the Corporations Act 2001 (Cth):

	
	

	Director
	
	*Director/*Company Secretary

	
	
	

	Name of Director

	
	Name of *Director/*Company Secretary


	

	
	

	Date 
	
	Date





	[Insert Incoming Party's name] (ACN [insert Incoming Party's ACN]) in accordance with section 127 of the Corporations Act 2001 (Cth):

	
	

	Director
	
	*Director/*Company Secretary

	
	
	

	Name of Director

	
	Name of *Director/*Company Secretary


	

	
	

	Date 
	
	Date
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