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PD12.16 (Lot 300) No. 6/29 Strickland Street, Mount 
Claremont – Additional Seats and Tables 
(Retrospective) 

 
Committee 12 April 2016 

Council 26 April 2016 

Applicant G Chapman 

Owner S and T Church 

Officer Andrew Bratley – Coordinator Statutory Planning 

Director Peter Mickleson – Director Planning & Development Services 

Director 
Signature  
File Reference DA2015/461 – ST8/29-U6 

Previous Item Item E9.04 – 24 February 2004 
Item PD56.15 – 15 December 2015 

Attachments 1. Site Plan (A4) 
2. Floor Plan (A4) 

 
1.0 Executive Summary 
 
Following a complaint, a retrospective development application has been received, 
which seeks approval to retain 10 additional tables and 20 additional seats outside 
of the Deli Chicchi restaurant building at Unit 6 of the Mount Claremont Shopping 
Centre. 
 
The additional seats and tables results in an additional shortfall of 10 car bays, a 
total shortfall of 95 car bays on site. Therefore the proposal was advertised to 
nearby landowners for comment. During the advertising period 2 objections and 2 
non-objections were received. 
 
The application has been referred to Council for determination, as officers do not 
have the delegation to determine an application where specific objections have 
been received. 
 
The restaurant results in a significant additional car parking shortfall, therefore is 
recommended that Council refuses the application. 
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2.0 Recommendation to Committee 
 
Council refuses the application for 10 additional tables and 20 additional seats 
at (Lot 300) No. 6/29 Strickland Street, Mount Claremont, for the following 
reasons: 
 

1. An insufficient number of car bays are provided for the use, thus 
potentially creating safety issues for pedestrians and other road users 
due to vehicles being illegally parked. 

 
2. The proposal does not satisfy the conditions and standards of clause 

5.5.1 and clause 6.4.2 of the City of Nedlands Town Planning Scheme 
No.2, due to insufficient car parking. 

 
3.0 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the requirements of Town Planning Scheme No. 2 (TPS 2). 
 
4.0 Legislation / Policy 
 
• Planning and Development Act 2005 (Act). 
• Metropolitan Region Scheme (MRS). 
• City of Nedlands Town Planning Scheme No. 2 (TPS 2). 
• Council Policy – Neighbour Consultation. 
 
5.0 Budget / Financial Implications 
 
The proposal is for works to be constructed on a private lot, and therefore has no 
immediate budget or financial implications for the City, however should Council 
refuse the application, there may be financial implications through an appeal of 
Council’s decision.  
 
6.0 Risk Management 
 
Not applicable. 
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7.0 Background 
 

Property address (Lot 300) No. 6/29 Strickland Street, Mount Claremont 
Lot area 2,023m2 
Zoning/ 
Reserve  

MRS Urban  
TPS 2 Retail Shopping 

 
The subject site has frontages to Asquith Street, Strickland Street and Olearia Lane, 
and the existing building on the site consists of residential and commercial 
premises.  The commercial uses include shops, an office and the Deli Chicchi 
restaurant.  Nearby properties contain dwellings, and commercial activities such as 
offices and the Annie’s Child Care Centre as seen in the location plan on the next 
page.   
 
In February 2004, Council resolved to approve an application for a restaurant at Unit 
6 of the Mount Claremont Shopping Centre.  The approved plans show 35 seats 
inside the building and 20 seats within an outdoor alfresco area on the adjacent 
verge. 
 
Subsequently the City received a petition from landowners requesting the City to 
increase the number of car parking bays for the Mount Claremont Shopping Centre.   
 
In December 2015, Council resolved to approve an application for a restaurant at 
3/29 Asquith Street, Mount Claremont, resulting in a shortfall of 85 car bays on site. 
 
In an attempt to address the car parking issue in the locality, at the same meeting 
Council resolved that the provision of at least 16 parking bays in the vicinity of 
Rochdale Rd and Asquith Streets be investigated by Administration as a matter of 
urgency. 
 

 

Deli Chicchi 
Restaurant 
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8.0 Discussion 
 
The application seeks retrospective approval to retain 10 additional tables and 20 
additional seats outside of the restaurant building.  This is in addition to 35 seats 
inside the building and 20 seats within an outdoor alfresco area on the adjacent 
verge, approved by Council in February 2004. 
 
Refer to Attachments 1 and 2 for the site plan and floor plan received as part of the 
application. 
 
8.1 Consultation 
 
The proposal was advertised for 21 days to nearby landowners for comment in 
January and February 2016 due to a shortfall in the required amount of car bays.  
During the advertising period 2 objections and 2 non-objections were received.  The 
following is a summary of the concerns raised: 
 

1. There being not enough on site car bays available;  
2. The seating area causing an obstruction to pedestrians; 
3. The additional seating not being in accordance with the restaurant’s liquor 

licence issued by the Department of Gaming, Racing and Liquor; 
4. The shortage in car bays resulting in vehicles parking illegally along nearby 

streets and subsequently obstructing the sightlines of drivers leaving their 
residential properties; and 

5. There currently not being enough toilets should the restaurant be approved 
by Council. 

 
The impact of the restaurant on car bay demand and the area’s amenity is discussed 
in the following sections. 
 
8.2 Town Planning Scheme No. 2 
 
The following provisions of TPS 2 apply to such proposals. 
 
8.2.1 Existing Car Parking Demand 
 
Thirteen car parking bays exist on the entire site, all at the rear of the buildings (refer 
to Attachment 1).  The existing tenancies on the property require a total of 98 car 
bays, a deficit of 85 car bays therefore exists.  The restaurant operating at Unit 6 
excluding the additional seats and tables proposed, requires up to 28 car bays. 
 
In addition, 8 car bays exist on the opposite side of Olearia Lane on 35 Asquith 
Street, and immediately adjoining the property are 11 on street car bays along 
Asquith Street and 13 on street car bays along Strickland Street. 
 
The City frequently receives complaints from residents about vehicles allegedly 
used by those visiting the Mount Claremont Shopping Centre, obstructing 
driveways, parking on registered verges and overstaying in time restricted car bays.   
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8.2.2 Future Car Parking Demand 
 
The following TPS 2 car parking requirements would apply to the restaurant: 
 

Car Parking Provision Car Parking Requirement  
 

Car Bay Shortfall 

Restaurant 
 
1 bay per 2.6sqm of 
restaurant seating area (the 
restaurant seating area 
being 95sqm); 
or  
1 bay per 2 persons.  
Whichever is greater (being 
up to 75 persons). 
 
In this case the seating 
number is the greater. 
 

38 car bays required. 
 

An additional shortfall of 10 
car bays, a total shortfall of 
95 car bays for the 
shopping centre. 

 
8.2.3 Amenity 
 

TPS 2 Clause Assessment Comment 
 

In accordance with clause 5.5.1, Council 
may refuse to approve any development if 
in its opinion the development would 
adversely affect the amenity of the 
surrounding area having regard to the likely 
effect on the locality in terms of the external 
appearance of the development, or any 
other factor inconsistent with the use for 
which the lot is zoned. 
 

The City is aware of car parking difficulties 
within the vicinity. 
 
It is evident that the existence of the 
additional seats and tables is having a 
significant impact in terms of car parking. 
 

 
Regulations Clause Assessment Comment 

 
Clause 67 under Schedule 2 (Deemed 
Provisions) of the Regulations stipulates 
that in considering a development 
application due regard is to be given to the 
following matters, amongst others: 
 
a) The amenity of the locality, including 

the locality of the area. 
b) The vehicle flows to and from the 

subject land will not be disruptive to 
existing traffic movements or 
circulation patterns. 

c) Any submission received on the 
application. 

d) Any other planning consideration 
considered appropriate. 

The impact the current shortfall in car bays 
within the locality is reflected by the 
objections and the number of complaints 
received by the City. 
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8.3 Other Matters of Concern 
 
During the advertising period concerns were also received with regard to more 
toilets being required for the shopping centre due to the restaurant operating.  
Adequate staff and public sanitary conveniences shall be required to be provided in 
accordance with the Building Code of Australia should Council approve the 
application. 
 
During the advertising period concerns were also received with regard to the 
restaurant not operating in accordance with its liquor licence.  If the application is 
approved this issue will be overcome. 
 
9.0 Conclusion 
 
It is considered that there is inadequate provision of car parking to meet the demand 
from the retrospective increase in seating. 
 
As customers primarily consume food and drink on the premises and within the 
associated outdoor alfresco area, the frequency and long term occupancy rate for 
the onsite car parking bays results in car bays being less regularly available for 
customers visiting the shopping centre.   
 
For these reasons it is recommended that the application be refused by Council.  
However, recommended conditions are provided below if Council resolves to 
approve the application 
 
9.1 Recommended Conditions if Application is Approved 
 
Council approves the application for 10 additional tables and 20 additional 
seats at (Lot 300) No. 6/29 Strickland Street, Mount Claremont, subject to the 
following conditions: 
 

1. The development shall at all times comply with the approved plans. 
 
2. This approval only pertains to the existing 10 tables and 20 seats 

beneath the outside canopy of the restaurant building. 
 

Advice Notes specific to this approval: 
 

1. The applicant is advised that a separate development application is 
required to be submitted and approved by the City if they intend to 
further increase the seating area and/or seating numbers on the 
premises. 

 
2. Adequate staff and public sanitary conveniences shall be provided in 

accordance with the Building Code of Australia. 
 
3. The restaurant complying with Australian Standard AS1668.2 – 2012 

and AS 2444-2001. 
 







2016 PD Reports – PD012.16 – PD16.16 – 26 April 

8 
 

PD13.16 (Lot 27) No. 5 Adams Road, Dalkeith – 
Enclosure of Existing Hardstand Area 

 
Committee 12 April 2016 

Council 26 April 2016 

Applicant E Marron  

Owner E Marron  

Officer Andrew Bratley - Coordinator Statutory Planning 

Director Peter Mickleson – Director Planning & Development Services 

Director 
Signature  
File Reference DA2016/28 

Previous Item Item E29.04 – March 2004 
Item D14.08 – April 2008 

Attachments 1. Site Plan  
2. Floor Plan  
3. North and East Elevations  

 
1.0 Executive Summary 
 
The proposal to is construct a roof over an existing pergola structure adjacent to the 
eastern boundary of the property (refer to Attachments 1 to 3), which is not 
compliant with the deemed-to-comply provisions of the Residential Design Codes 
(R-Codes) in relation to open space and the primary street setback requirements.  
The application was advertised to the affected neighbours and during the 
advertising period 4 objections were received. 
 
Where an objection has been received, administration does not have the delegation 
from Council to determine the application and therefore the application is referred 
to Council for determination.  
 
The same matter was refused by Council in 2008 and subsequently refused by the 
State Administrative Tribunal (SAT) in 2009 following an appeal.  SAT concluded 
that the proposal would not be consistent with the setback, open space and orderly 
and proper planning requirements. 
 
The open space and primary street setback variations are considered to not comply 
with the design principle provisions of the R-Codes, it is therefore recommended 
that the application be refused by Council. 
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2.0 Recommendation to Committee 
 
Council refuses the development application to construct a roof over an 
existing pergola at (Lot 27) No. 5 Adams Road, Dalkeith, for the following 
reasons: 
 

1. The proposal not satisfying the Design Principles stipulated under 
clause 5.1.2 (Street Setback) and clause 5.1.4 (Open Space) of the 
Residential Design Codes, and would therefore not be consistent with 
orderly and proper planning. 

 
2. The proposed open space and the average primary street setback 

setting an undesirable precedence for the locality. 
 

3.0 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the design requirements of TPS 2 and the R Codes. 
 
4.0 Legislation 
 
• Planning and Development Act 2005 (Act). 
• Metropolitan Region Scheme (MRS). 
• City of Nedlands Town Planning Scheme No. 2 (TPS2). 
• Residential Design Codes of WA 2015 (R-Codes). 
• Council Policy – Neighbour Consultation. 
 
5.0 Budget / Financial Implications 
 
The proposal is for works to be constructed on a private lot, and therefore has no 
immediate budget or financial implications for the City, however should Council 
refuse the application, there may be financial implications through an appeal of 
Council’s decision.  
 
6.0 Risk management 
 
Nil.  
 
7.0 Background 
 
7.1 Site Description 
 

Lot area 781m2  
Metropolitan Region Scheme Zoning Urban 
Town Planning Scheme No. 2 Zoning Residential – R12.5 
Detailed Area Plan/Outline Development Plan No 
Controlled Development Area Yes 
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The subject property contains a two storey single dwelling as shown in the locality 
plan on the following page.  The topography of the land falls steeply towards the 
western (rear) boundary.  Access to the property is obtained from Adams Road. 
 
In March 2004, Council resolved to approve a development application for a 2 storey 
dwelling at the property.  The approved plans show a 2 car garage and an 
unenclosed hardstand area adjacent to the eastern boundary.  The development is 
shown on the approved plans as having an average primary street setback of 7.5m 
(from Marlin Court). 
 
In April 2008, Council resolved to refuse a retrospective development application 
for the enclosure of a cabana and hardstand area as it did not comply with the open 
space nor average 7.5m front setback requirements of the R-Codes.  It was 
proposed that 52% open space be provided in lieu of 55% and an average front 
setback of 5.5m in lieu of 7.5m. 
 
Subsequently an application for review of Council’s refusal decision was lodged with 
the State Administrative Tribunal (SAT).  In January 2009, the SAT resolved to 
approve the cabana but affirmed Council’s decision to refuse the hardstand 
enclosure (DR 193 2008).  The retrospective roofing over the hardstand area was 
subsequently removed. 
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8.0 Discussion 
 
The development application seeks approval to construct a tiled roof over an 
existing 23sqm pergola structure which will be 3.8m in height above natural ground 
level, and if approved will be used as a single car garage.  Refer to Attachments 1 
to 3. 
 
The street setbacks of the existing structure will remain unchanged.  
 
The development does not comply with the deemed-to-comply provisions of the R-
Codes in terms of open space and the primary street setback requirements. 
 
8.1 Consultation 
 
The development application was advertised to the affected landowners by the City 
for 21 days for comment.  Four objections were received during the consultation 
period.   
 
The following is a summary of the concerns received: 
 

a) A similar application being refused by Council and the SAT previously; and 
b) Approval of the current application resulting in less open space than that 

required. 
 
Due to the property adjoining the Swan River Trust’s Development Control Area the 
application was also referred to the Department of Parks and Wildlife (DPAW) for 
comment.  No concerns were raised. 
 
The impact the extension will potentially have on the neighbours’ amenity is 
discussed in the following section. 
 
8.2 State Planning Policy 3.1 – Residential Design Codes 
 
The proposal is not compliant with the following deemed-to-comply provisions of the 
R-Codes: 
 
8.2.1 Open Space 
 

Deemed-to-comply 
Requirement 

 

Proposed 
 

Complies? 

A minimum of 55% open space for 
properties with an R12.5 density 
coding in accordance with clause 5.1.4 
(Open Space) and Table 1 (General 
Site Requirements). 

If approved, 49.9% open space 
(390.2sqm) will exist on the 
property in lieu of the minimum 
55% (429.55sqm) required. 
 

No 

 
Variations to the deemed-to-comply requirements can be considered subject to 
satisfying the following design principle provisions: 
 



2016 PD Reports – PD012.16 – PD16.16 – 26 April 

12 
 

Design principles 
 

Assessment/Comment 
 

Reflect the existing and/or desired 
streetscape character or as outlined under 
the local planning framework. 
 

Due to the topography of the land and an 
existing retaining wall the visual impact the 
proposed roof will have on the Marlin Court 
streetscape will be minimal.   
 
The primary street façade and setback of 
the structure will remain unchanged.  The 
proposed roof will be consistent in terms of 
height and appearance compared with the 
existing portion of the dwelling and garage, 
and is therefore have minimal visual impact 
on the Adams Road streetscape. 
 

Consistent with the expectations of the 
applicable density code. 

As a consequence of the SAT’s decision to 
approve the roof cabana in 2009, currently 
52% open space exists on the property.  
The applicant proposes a further 3% 
shortfall in open space (49%).  The open 
space proposed is what would be expected 
for properties with a higher density coding 
(e.g. R20 or R25), and therefore approval of 
such variation would set an undesirable 
precedence for the locality. 
 

 
8.2.2 Street Setback 
 
Due to the size and orientation of the lot, Marlin Court has been deemed to be the 
primary street when previous applications for the property have been determined.   
 
Town Planning Scheme No. 2 requires a 9m primary street setback, which can only 
be varied where more than 50% properties on the same side of the street have 
development setback less than 9m.  As more than 50% of properties along Marlin 
Court have development setback less than 9m from the primary street the street 
setback provisions under the R-Codes apply, being the following. 
 

Deemed-to-comply 
Requirement 

 

Proposed 
 

Complies? 

An average primary street setback of 
7.5m.  

An average primary street 
setback of 5.5m is proposed. 

No 

A minimum primary street setback of 
3.75m. 

A minimum primary street 
setback of 2m is proposed. 

No 

 
Variations to the deemed-to-comply requirements can be considered subject to 
satisfying the following design principle provisions: 
 

Design principles 
 

Assessment/Comment 
 

Contribute to, and are consistent with, 
an established streetscape. 

Existing development on properties along Marlin 
Court is setback a minimum or average of 7.5m 
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from the primary street boundary.  The subject 
property currently has an average setback of 
7.5m from the primary street. 
 
In accordance with the R-Codes a pergola is not 
deemed to be a building and is therefore not 
subject to any building setback requirements.  
By enclosing with a tiled roof it becomes a 
building and is setback 2m from the primary 
street boundary. 
 
The proposed average primary street setback of 
5.5m is unacceptable as it is inconsistent with 
the prevailing development on nearby properties 
and will set an undesirable precedence. 
 

Provide adequate privacy and open 
space for dwellings. 

As discussed under section 8.2.1 of this report, 
as a consequence of the SAT’s decision to 
approve the roof cabana in 2009 currently 52% 
open space exists on the property.  The 
applicant proposes a further 3% shortfall in open 
space (49%).  The open space proposed is what 
would be expected for properties with a higher 
density coding (e.g. R20 or R25), and therefore 
approval of such variation would set an 
undesirable precedence for the locality. 
 

Positively contributes to the prevailing 
development context and streetscape. 

Existing development on properties along Marlin 
Court is setback at least 7.5m from the primary 
street boundary.  The subject property currently 
has an average setback of 7.5m from the 
primary street. 
 
In accordance with the R-Codes a pergola is not 
deemed to be a building and is therefore not 
subject to any building setback requirements.  
By enclosing with a tiled roof it becomes a 
building and is setback 2m from the primary 
street boundary. 
 
The proposed average primary street setback of 
5.5m is unacceptable as it is inconsistent with 
the prevailing development on nearby properties 
and will set an undesirable precedence. 
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9.0 Conclusion 
 
The proposal is to construct a tiled roof over an existing pergola structure with an 
average primary street setback of 5.5m in lieu of 7.5m, a minimum primary street 
setback of 2m in lieu of 3.75m, and 49.9% open space in lieu of 55%. 
 
The variations are considered to not satisfy the relevant design principles of the R-
Codes.  Accordingly, the application is recommended to Council for refusal. 
However, recommended conditions are provided below if Council resolves to 
approve the application. 
 
9.1 Recommended Conditions if Application is Approved 
 
Council approves the development application to construct a roof over an 
existing pergola at (Lot 27) No. 5 Adams Road, Dalkeith, it is recommended 
that it be subject to the following conditions and advice notes: 
 

1. The development shall at all times comply with the approved plans.  
 
2. This development approval pertains to the construction of a tiled roof 

over an existing pergola structure only. 
 
3. All stormwater from the development, which includes permeable and 

non-permeable areas, shall be contained onsite.  
 
Advice Notes specific to this approval: 
 

1. All downpipes from guttering shall be connected so as to discharge 
into drains, which shall empty into a soak-well; and each soak-well shall 
be located at least 1.8m from any building, and at least 1.8m from the 
boundary of the block. 

 
2. This decision constitutes planning approval only and is valid for a 

period of two years from the date of approval. If the subject 
development is not substantially commenced within the two year 
period, the approval shall lapse and be of no further effect. 
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PD14.16 (Lot 138) No. 175 Stirling Highway, 
Nedlands – Proposed Change of Use (from 
Office and Showroom to Child Day Care 
Centre) 

 
Committee 12 April 2016 

Council 26 April 2016 

Applicant KJS Kids Care Pty Ltd 

Owner R Yeu 

Officer Andrew Bratley – Coordinator Statutory Planning 

Director Peter Mickleson – Director Planning & Development Services  

Director 
Signature  
File Reference DA2015/432 – ST6/175 

Previous Item Item PC18 – 21 June 1994 

Attachments 1. Site Plan, Floor Plan and Elevations (A3) 
2. Car Park Layout Plan (A3) 
3. Signage Elevations (A3) 
4. Fencing Elevation (A3) 
5. Photograph of the property as seen from Napier Street 

(A4) 
6. Photograph of the property as seen from Stirling 

Highway (A4) 
7. Traffic Impact Assessment (A4) 
8. Acoustic Report (A4) 

 
1.0 Executive Summary 
 
A development application has been received for the existing building on the 
property to be used as a child day care centre (refer to Attachments 1 to 4). 
 
The application was advertised to nearby landowners for comment due to variations 
proposed to the amount of onsite car bays required, and a child day care centre 
being an ‘AA’ use in the Office/Showroom zone under Town Planning Scheme No. 
2 (TPS 2).  During the advertising period 1 objection and 1 non-objection were 
received. 
 
The application has been referred to Council for determination, as officers do not 
have the delegation to determine an application under instrument of delegation 6A, 
where specific objections have been received. 
 
The proposed use will not have a detrimental impact on the amenity of the locality 
and/or on traffic safety, and the subsequent shortfall in the required amount of car 
bays is deemed to satisfy the requirements of TPS 2, it is therefore recommended 
that Council approves the application. 
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1.1 Recommendation to Committee 
 
Council approves the change of use application for a child day care centre to 
operate at (Lot 138) No. 175 Stirling Highway, Nedlands, subject to the 
following conditions and advice: 
 

1. The development shall at all times comply with the approved plans. 
 

2. This development approval does not pertain to the proposed street 
boundary fencing. Any proposed street fencing shall require further 
planning approval. 

 
3. A total of 6 onsite car parking bays being constructed, drained, marked 

and kerbed to the City’s satisfaction prior to the child day care centre 
commencing, and be maintained thereafter by the landowner to the 
City’s satisfaction. 

 
4. Prior to the child day care commencing, the driveway being a minimum 

of 0.6m from the northern boundary, to the City’s satisfaction.  
 
5. Prior to the child day care centre commencing, the designated staff and 

drop off/pick up car bays being marked “staff only” and/or “pick 
up/drop off” in accordance with the approved car park layout plan, to 
the City’s satisfaction. 

 
6. Prior to the child day care centre commencing, the shared staff and 

drop off/pick up car bay being sign posted as only being permitted to 
be used by staff between 9.00am and 4.00pm, to the City’s satisfaction. 

 
7. The proposed street boundary fencing and signage being maintained 

by the landowners to the City’s satisfaction. 
 
8. The child day care centre being permitted to only operate between 

7.00am and 6.00pm Monday to Friday, excluding public holidays. 
 
9. The child day care centre accommodating a maximum of 20 children 

and 3 staff. 
 
10. The child day care centre complying with the recommendations of the 

Acoustic Report, to the City’s satisfaction. 
 
11. The existing southern crossover being removed, and the kerbing and 

verge being reinstated to the City’s satisfaction prior to the use 
commencing. 
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Advice Notes specific to this approval: 
 

1. Adequate sanitary conveniences, fire exits and entrances shall be 
provided in accordance with the Building Code of Australia and the 
Disability Discrimination Act. 

 
2. Development approval is required to be sought and obtained from the 

City for any proposed signage not included in this development 
approval. 

 
3. Prior to commencing a Food Business, a proprietor shall lodge with the 

City a Food Business Registration / Notification Form*; 
 

4. *Penalties apply under the Food Act 2008 where a food business fails 
to notify the enforcement agency (the City).  

 
5. Prior to commencing a Food Business, the premises shall receive an 

inspection from an Environmental Health Officer at the City which cites 
the Food Business may commence operation. 

 
6. The applicant shall lodge an Application for Food Premises Alteration / 

Fit-out and construction shall not commence until an Environmental 
Health Officer at the City is satisfied the proposed fit-out can achieve 
the required food safety outcomes. 

 
7. Prior to commencing a Food Business, a documented Food Safety 

Program which meets the requirements of the Australian New Zealand 
Food Standards Code, Standard 3.2.1 Food Safety Programs, shall have 
been deemed satisfactory by an Environmental Health Officer at the 
City, and will be implemented and maintained. 

 
8. Plans and specifications of any exhaust hood and additional ventilating 

system are to be provided to the City’s Environmental health Services 
for approval prior to fabrication and installation. 

 
9. Food handlers are required to complete the City’s free online food 

safety training at www.nedlands.imalert.com.au 
 
10. This decision constitutes planning approval only and is valid for a 

period of two years from the date of approval. If the subject 
development is not substantially commenced within the two year 
period, the approval shall lapse and be of no further effect. 

 
2.0 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the requirements of TPS 2. 
  

http://www.nedlands.imalert.com.au/
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3.0 Legislation / Policy 
 
• Planning and Development Act 2005 (Act). 
• Metropolitan Region Scheme (MRS). 
• City of Nedlands Town Planning Scheme No. 2 (TPS 2). 
• Council Policy – Neighbour Consultation. 
 
4.0 Budget / Financial Implications 
 
The proposal is for works to be constructed on a private lot, and therefore has no 
immediate budget or financial implications for the City, however should Council 
refuse the application, there may be financial implications through an appeal of 
Council’s decision.  
 
5.0 Risk Management 
 
Not applicable. 
 
6.0 Background 
 

Property address (Lot 138) No. 175 Stirling Highway, Nedlands 
Lot area 726m2 
MRS Reserve Urban and Primary Regional Road 
TPS 2 Zoning Office/Showroom 

 
The subject site contains a single storey office and showroom building which was 
approved by Council in June 1994, and was previously occupied by Urban Stone 
Central with 6 car bays being available on site.  The topography of the land falls 
towards the southern boundary of the property.  Vegetation exists within the 
property’s southern portion, and along the western and eastern boundaries (refer to 
Attachment 5 and 6).  A patio structure exists within the southern portion of the 
property which is to be retained. 
 
Surrounding properties contain single dwellings, with commercial buildings being on 
the opposite side of Napier Street and Stirling Highway.   
 
Car parking restrictions apply along the section of Napier Street adjacent to the 
subject property, meaning that on street car parking is permitted for a maximum of 
3 hours between Monday and Friday 8.00am to 5.00am. 
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7.0 Discussion 
 
The application seeks development approval for the existing building on the 
property to be used as a child day care centre (refer to Attachments 1 to 4). 
 
The details of the application are as follows: 
 

a) The centre will accommodate up to 20 children between the age of 2 and 5 
years and 3 staff. 

 
b) The centre will operate between 7.00am and 6.00pm Monday to Friday, 

excluding public holidays. 
 
c) Two (2) car bays for staff, 3 drop off/pick up car bays, and one shared car 

bay to be used by staff and as a pickup/drop off bay are proposed.  The 
shared bay will only be permitted to be used by staff between 9.00am and 
4.00pm. 

 
d) An existing garage on the property is proposed to be converted into an office.  

No other alterations or additions are proposed to be made to the building.   
 
e) Two non-illuminated wall signs both 5.6sqm in area, and a 1.6sqm sign 

attached to an existing pylon structure are proposed. 
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f) Wrought iron fencing 1.6m in height above NGL is proposed around a 
proposed outdoor playing area which abuts Napier Street and Stirling 
Highway. 

 
g) An existing crossover is proposed to be removed and the verge and kerbing 

reinstated. 
 
h) A Traffic Impact Assessment provided as part of the application concludes 

that the minimal additional traffic generation from the proposal will not 
adversely affect the operation of Napier Street (refer to Attachment 7). 

 
i) An acoustic report provided as part of the application (refer to Attachment 8) 

concludes that noise emissions from the property if the centre is approved, 
can comply with the Environmental Protection (Noise) Regulations 1997 
provided noise mitigation measures are implemented.  The following 
recommendations were made. 

 
“Child Play Noise 
 
In order for child play noise to comply with the Regulations at all receivers, a 
solid fence of minimum height 1.8 metres should be erected along the east 
boundary, from the south-east corner of the existing building to the south 
boundary.   

 
New AC Units Noise Mitigation 
 
In a case where new AC units are installed, the following should be 
implemented: 
 
i. Source an AC unit with a sound power level no greater than 72 dB(A) 

(e.g. residential type unit rather than commercial size); or, 
ii. Relocate the south AC unit to either the roof, west or north side of 

building; or, 
iii. Erect a 2.1m high fence along the south boundary in-lieu of the 1.8m 

recommended. 
 

Generic Recommendations 
 
In addition to the above, consideration could be given to the following common 
'good practices' in regard to child play: 
 

i. The behaviour and 'style of play' of children should be monitored to 
prevent particularly 

ii. loud activity e.g. loud banging/crashing of objects, 'group' 
shouts/yelling; 

iii. Crying children should be taken inside to be comforted; and, 
iv. No amplified music should be played outside.” 

 
j) With regard to the above recommendations, the following should be noted: 
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i. A 1.8m high Colorbond fence is to be erected along the eastern (rear) 
boundary from the south east corner of the existing building to the 
southern boundary.   

ii. No roof mounted air conditioning units are proposed as part of the 
development application.  Development approval is only required to be 
obtained in future if an air conditioning unit(s) is visible from the street(s). 

iii. There is no evidence to suggest that amplified music shall be played 
outside. 

 
7.1 Consultation 
 
The proposal was advertised for 21 days to nearby landowners for comment in 
January and February 2016 due to variations proposed to the amount of onsite car 
bays required, and a child day care centre being an ‘AA’ use in the Office/Showroom 
zone under TPS 2.  A sign with regard to the proposed development was also 
erected on the property and remained in place for 21 days.   
 
During the advertising period 1 objection and 1 non-objection were received.  The 
following is a summary of the concerns raised: 
 

a) There being not enough car bays available. 
b) Traffic congestion being caused by those visiting the child day care centre; 

and 
c) Vehicles parking along the street obstructing the sightlines of those drivers 

entering and exiting nearby properties. 
 
The potential impact the proposal will have on the area’s amenity is discussed in 
the following sections. 
 
The application was also referred to MRWA as the property is affected by a Regional 
Road Reservation. MRWA advised that it has no objections to the proposal. 
 
7.2 Town Planning Scheme No. 2 
 
The following provisions of TPS 2 apply to such proposals. 
 
7.2.1 Existing Car Parking Demand 
 
Six (6) car bays exist on the property adjacent to the northern and Napier Street 
boundaries (refer to Attachment 1).  Currently a total of 8 car bays are required for 
the existing use, a deficit of 2 car bays therefore exists.   
 
Car parking restrictions apply along the section of Napier Street adjacent to the 
subject property, meaning that on street car parking is permitted for a maximum of 
3 hours between Monday and Friday 8.00am to 5.00am. 
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7.2.2 Future Car Parking Demand 
 
TPS 2 does not contain a prescribed minimum number of car bays for the use Child 
Day Care Centre, therefore the number of car bays required is at the City’s 
discretion.  Surrounding local governments’ parking requirements for the use have 
been reviewed, and the following car parking requirements apply. 
 

Local 
Government 

Car Parking 
Provision 

Car Parking 
Requirement 

 

Car Bay Surplus 

Town of Mosman 
Park 

Child Day Care 
Facility 

1 bay per staff 
member plus 1 bay 
per 4 children allowed 
under maximum 
occupancy. 
 

9 bays required 3 car bay shortfall 

City of Subiaco Child Care Premises 

1 bay per 2 staff 
members and 1 per 10 
children with a 
minimum of 3 spaces. 
 

4 bays required 
 

2 car bay surplus 

 
It should however be noted that the WAPC’S Child Care Centre Bulletin 
recommends that 1 car bay per 5 children be provided.  As the centre will 
accommodate up to 20 children 4 bays will be required, a surplus of 2 bays. 
 
7.2.3 Amenity 
 

TPS 2 Clause Assessment Comment 
 

“5.5.1 Council may refuse to approve any 
development if in its opinion the 
development would adversely affect 
the amenity of the surrounding area 
having regard to the likely effect on 
the locality in terms of the external 
appearance of the development, 
traffic congestion and hazard, noise 
or any other factor inconsistent with 
the use for which the lot is zoned” 

 

Having reviewed surrounding local 
governments’ car parking requirements for 
child day care centres a 3 car bay shortfall 
will exist, worst case scenario, if the 
application is approved by Council.   
 
Considering that the drop off/pick up bays 
will only be occupied for a short amount of 
time and ample on street car parking is 
available along Napier Street, the 
availability of car bays is not expected to be 
an issue.   
 
It should also be noted that the office and 
showroom use previously approved by 
Council on the property had a 2 car bay 
shortfall, and the nature of the business 
would have meant that the on site car bays 
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would have been occupied for longer 
periods of time compared to the proposed 
use.  The City has no record of any car 
parking complaints being received directly 
related to this property. 
 
A Traffic Impact Assessment provided as 
part of the application did not raise any 
issues and/or concerns. 
 
The recommendations of an acoustic 
report provided as part of the application 
will be complied with.  It is recommended 
that a condition relating to the acoustic 
report be included if the application is 
approved by Council. 
 

 
8.0 Local Planning Policy – Advertisement Signs 
 
Two non-illuminated wall signs both 5.6sqm in area, and a 1.6sqm sign attached to 
an existing pylon structure are proposed. 
 
The proposed signage is compliant with Local Planning Policy – Advertisement 
Signs with the exception of the wall signs being 0.6sqm in excess of what is 
permitted. 
 
As the wall signs will be non-illuminated, will not directly face any residential 
properties and will be setback 5.5m from Napier Street and 24m from Stirling 
Highway, the variation will have minimal impact on the amenity of surrounding 
properties. 
 
9.0 Council Policy – Fill and Fencing 
 
Wrought iron fencing 1.6m in height above natural ground level is proposed along 
the Stirling Highway boundary and portion of the Napier Street boundary.  A solid 
fence 1.8m in height above natural ground level is proposed to be erected along the 
eastern (rear) boundary, from the south east corner of the existing building to the 
south boundary to address recommendations made by the acoustic report 
submitted by the applicant.   
 
Both types of proposed fencing comply with Council Policy – Fill and Fencing. 
 
10.0 Conclusion 
 
The proposed use will not have a detrimental impact on the amenity of the locality 
and/or on traffic safety, and the amount of car bays proposed on site is deemed to 
satisfy the requirements of TPS 2, it is therefore recommended that Council 
approves the application.  Accordingly, the application is recommended to Council 
for approval.  
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PD15.16 (Lot 800) No. 38 Kingsway, Nedlands – 
Proposed Additions to an Existing Public 
Worship (Church) 

 
Committee 12 April 2016 

Council 26 April 2016 

Applicant Allerding and Associates 

Landowner Methodist Church in Australia Inc. 

Officer Andrew Bratley – Coordinator Statutory Planning 

Director Peter Mickleson – Director Planning & Development Services  

Director 
Signature  
File Reference DA2015/341 – KI3/38 

Previous Item Item PD02.16 – February 2016 

Attachments 1. Site Plan (A3) 
2. Floor Plan (A3) 
3. North and South Elevations (A3) 
4. East Elevation (A3) 
5. Photograph of the church as seen from Kingsway (A4) 
6. Traffic Impact Assessment (A4) 
7. Applicant’s Justification (A4) 

 
1.0 Executive Summary 
 
A development application has been received to extend the rear of the existing 
public worship (church) on the property in order to install additional seating and a 
raised stage (refer to Attachments 1 to 6). 
 
This item was included on the Ordinary Council meeting of 23 February 2016, where 
the Presiding Member advised that due to a request by the applicant, this item has 
been withdrawn. The applicant has now provided further details and justification in 
relation to the hours of operation. (Refer to Attachment 7). 
 
The application was advertised to nearby landowners for comment due to variations 
proposed to the amount of onsite car bays required, the building setback from the 
south (side) boundary and the plot ratio area permitted.  During the advertising 
period 7 objections, 1 non-objection, 2 submissions which provided comment on the 
proposal, and 1 submission which made no comment on the proposal were 
received. 

The application has been referred to Council for determination, as officers do not 
have the delegation to determine an application under instrument of delegation 6A, 
where specific objections have been received. 
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The proposed extension and subsequent shortfall in the required amount of car bays 
are deemed to satisfy the requirements of Town Planning Scheme No. 2 (TPS 2), it 
is therefore recommended that Council approves the application. 
 
1.1 Recommendation to Committee 
 
Council approves the application for additions to the existing public worship 
(church) at (Lot 800) No. 38 Kingsway, Nedlands, subject to the following 
conditions and advice: 
 

1. The development shall at all times comply with the approved plans. 
 
2. The amount of seating on the property being limited to 296 seats in 

total. 
 
3. Church services being restricted to Friday 7:30pm to 9:30pm and 

Sunday 9.00am to 1.00pm only with the exception of:  
 

a) Weddings and funerals, which are not to be held between 7.30am 
and 9.00am or 2.00pm and 4.00pm Monday to Friday, excluding 
public holidays and during school holidays; and 

 
b) Annual services, being held only on Christmas Day 9:00am to 

1:00pm, Good Friday 9:00am to 1:00pm and Maundy Thursday (the 
Thursday before Easter) 7:00pm to 9:00pm.  

 
4. The education building not being used concurrently with the church 

building except for Sunday school activities whilst church services are 
being held. 

 
5. A total of 13 onsite car parking bays being constructed, drained, 

marked and kerbed to the City’s satisfaction prior to practicable 
completion of the proposed additions, and be maintained thereafter by 
the landowner to the City’s satisfaction. 

 
6. No external amplified sound being utilised at any time. 
 
7. The external colours and materials of the proposed additions blending 

with the existing portions of the church building being retained, to the 
City’s satisfaction.  Details of which being submitted to the City as part 
of the building permit application. 
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Advice Notes specific to this approval: 
 

1. Adequate sanitary conveniences, fire exits and entrances shall be 
provided in accordance with the Building Code of Australia and the 
Disability Discrimination Act. 

 
2. Noise from activities conducted on the property is to comply with the 

Environmental Protection (Noise) Regulations 1997. 
 
3. Development approval being sought and obtained from the City for any 

proposed signage. 
 
4. This decision constitutes planning approval only and is valid for a 

period of two years from the date of approval. If the subject 
development is not substantially commenced within the two year 
period, the approval shall lapse and be of no further effect. 

 
2.0 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the requirements of TPS 2. 
 
3.0 Legislation / Policy 
 
• Planning and Development Act 2005 (Act). 
• Metropolitan Region Scheme (MRS). 
• City of Nedlands Town Planning Scheme No. 2 (TPS 2). 
• Council Policy – Neighbour Consultation. 
 
4.0 Budget / Financial Implications 
 
The proposal is for works to be constructed on a private lot, and therefore has no 
immediate budget or financial implications for the City, however should Council 
refuse the application, there may be financial implications through an appeal of 
Council’s decision.  
 
5.0 Risk Management 
 
Not applicable. 
 
6.0 Background 
 

Property address (Lot 800) No. 38 Kingsway, Nedlands 
Lot area 1,764m2 

Zoning/ 
Reserve  

MRS Urban  

TPS 2 Residential R12.5  
(Additional Use (A7) – Public Worship) 
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The subject site contains a church and an education building both used by the 
Kingsway Methodist Church (refer to Attachment 5), with 9 car bays being available 
at the rear of the buildings.  The topography of the land falls towards the south east 
corner of the property.   
 
Surrounding properties contain single and grouped dwellings.  Opposite is Nedlands 
Primary School in front of which are 44 marked car bays within the Kingsway road 
reserve as shown in the locality plan on the next page.   
 
Car parking restrictions apply along the section of Kingsway within the immediate 
vicinity of the subject property, meaning that on street car parking is not permitted 
between Monday and Friday 7.30am to 9.00am and 2.30pm to 4.00pm.  Vehicles 
using the 44 marked car bays in front of the school are exempt from these 
restrictions. 
 
The property is included in the City’s Municipal Inventory [MHI] and has been 
allocated Management Category C, which means that proposed development is 
subject to the following: 
 
“Retain and conserve if possible, endeavour to conserve the significance of the 
place through the provisions of the City of Nedlands Town Planning Scheme; a more 
detailed Heritage Assessment/Impact Statement may be required prior to approval 
being given for any major redevelopment or demolition; photographically record the 
place prior to any major redevelopment or demolition.” 
 
In February 2016, Council resolved to defer making a decision with regard to the 
proposed additions to the church building to allow the applicant the opportunity to 
provide further details and justification in relation to the hours of operation.  This has 
subsequently been received from the applicant (refer to Attachment 7). 
 

 

Existing church 
building 
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7.0 Discussion 
 
The application seeks development approval to extend the rear of the existing public 
worship (church) on the property in order to install additional seating and a raised 
stage. 
 
The details of the application are as follows: 
 

a) The rear of the church is proposed to be extended and a mezzanine level 
installed towards the front of the church building so that a raised stage and 
an additional 126 seats (from 170 seats currently to 296 seats) can be 
accommodated. 

b) The proposed rear extension will be 10m in height above the property’s mean 
natural ground level, and setback 12.4m from the rear boundary, 2.4m from 
the south (side) boundary and 22.6m from the north (side) boundary. 

c) A plot ratio of 0.62 is proposed. 
d) The northern side of the education building’s basement level is proposed to 

be extended to increase the floor area of the disabled toilets; 
e) The existing car parking area is proposed to be reconfigured to increase the 

number of onsite car bays from 9 to 13 bays. 
f) Three disabled ramps are to be constructed on the southern side of the 

existing church building. 
g) The applicant has advised that the education building shall not be used 

concurrently with the church building other than for Sunday school activities 
for children that are too old for the creche and not ready to participate in the 
full service of the church.  All other activities associated with the education 
building are to be conducted at times such that they are not concurrent with 
the service times. 

h) A Traffic Impact Assessment provided as part of the application concludes 
the following: 

 
i. The proposed development should not generate significant vehicular 

trips. 
ii. The proposed development has good access to public transport. 
iii. The impacts of the traffic volumes associated with the proposed 

development on the road network are considered acceptable with little 
notable impact expected. 

 
i) Services are to continue to be held on Fridays 7.30pm to 9.30pm and on 

Sundays 9.00am to 1.00pm only, with the exception of funerals, weddings 
and annual services.  By way of justification with regard to the hours of 
operation, the applicant has provided justification which is deemed 
acceptable.  Refer to Attachment 7. 

 
It should be noted that during the assessment of the proposal the 286 car bays 
marked on Appendix C of Attachment 6 as being available at the Broadway Fair 
Shopping Centre have not been taken into consideration as these are on private 
property.  No legal agreement exists for these car bays to be used by those visiting 
the church and/or the education building on the subject property. 
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7.1 Consultation 
 
The proposal was advertised for 21 days to nearby landowners for comment in 
November 2015 due to variations proposed to the required amount of onsite car 
bays, the building setback from the south (side) boundary and the plot ratio area 
permitted.  A sign with regard to the proposed development was also erected on the 
property and remained in place for 21 days.   
 
During the advertising period 7 objections, 1 non-objection, 2 submissions which 
provided comment on the proposal, and 1 submission which made no comment on 
the proposal were received.  The following is a summary of the concerns raised: 
 

a) There being not enough car bays available. 
b) Traffic congestion being caused by those visiting the church; 
c) Those visiting the church parking illegally despite the availability of on street 

car bays in front of Nedlands Primary School; and 
d) The height, scale and bulk of the building as a consequence of the proposed 

extension being unacceptable. 
 
The potential impact the proposal will have on the area’s amenity is discussed in 
the following sections. 
 
It should be noted that no objections were received from those immediately 
surrounding the subject property. 
 
As the property is included in the City’s MHI the proposal was also referred to the 
City’s Heritage Consultant.  No concerns were raised.  It was recommended that 
the colours and materials of the proposed additions blend with the existing portions 
of the church building.   
 
7.2 Town Planning Scheme No. 2 
 
The following provisions of TPS 2 apply to such proposals. 
 
7.2.1 Existing Car Parking Demand 
 
Nine (9) car bays exist on the property, all at the rear of the buildings (refer to 
Attachment 1).  Currently a total of 43 car bays are required, a deficit of 34 car bays 
therefore exists.   
 
In addition, 44 marked on street car bays exist on the opposite side of Kingsway in 
front of Nedlands Primary School, with space available to accommodate up to 27 
cars on the eastern side of Kingsway and up to 25 vehicles along Kingsway to the 
north (refer to Appendix C of Attachment 6).  When church services are held the car 
parking time restrictions mentioned in the background section of this report will not 
apply. 
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7.2.2 Future Car Parking Demand 
 
The following TPS 2 car parking requirements apply to the proposal: 
 

Car Parking Provision Car Parking 
Requirement  

 

Car Bay Shortfall 

Religious Purposes 
 
1 bay per 4 persons. 
 
Persons meaning the 
number of persons for 
whom seating is provided. 
 
A total of 296 seats are to 
be available. 

74 car bays required and 13 
car bays are proposed to be 
available onsite. 
 

61 car bay shortfall.  An 
additional 27 car bay 
shortfall. 

 
7.2.3 Amenity 
 

TPS 2 Clause Assessment Comment 
 

Table III – Land Permitted for 
Additional Uses 
 
Maximum plot ratio – 0.5 
Side setback – 5m where the lot 
adjoins any residential zone. 
 
Clause 5.4.1.3 (Application of 
Standards) stipulates that Council 
may agree to vary a standard in 
Table 3 subject to development 
approval being sought. 
 

A plot ratio of 0.62 in lieu of 0.5, and a setback of 
2.4m in lieu of 5m from the south (side) boundary 
is proposed.   
 
The appearance of the building if the application 
was approved by Council, will be consistent with 
what would be expected if the property was to be 
redeveloped for residential purposes at the R12.5 
coding in terms of setbacks, building height and 
site coverage.   
 
The height and rear setback of the proposed 
extension is compliant with TPS 2.   
 
The proposed setback from the southern 
boundary, and the external colours and materials 
of the proposed extension will be consistent with 
the existing portion of the church building being 
retained.  The height of the extension will be lower 
than the existing portion of the church building due 
to the topography of the property. 
 
Considering the above, the proposed variations 
will not have a detrimental impact on the amenity 
of surrounding landowners. 
 

  



2016 PD Reports – PD012.16 – PD16.16 – 26 April 

31 
 

“5.5.1 Council may refuse to 
approve any development if 
in its opinion the 
development would 
adversely affect the amenity 
of the surrounding area 
having regard to the likely 
effect on the locality in terms 
of the external appearance 
of the development, traffic 
congestion and hazard, 
noise or any other factor 
inconsistent with the use for 
which the lot is zoned” 

 

During the advertising period it got brought to the 
City’s attention that vehicles are parking illegally 
even when marked car bays in front of Nedlands 
Primary School are available. 
 
It is believed that when the illegal parking does 
occur it is due to people wanting to park as closely 
as possible to the church for convenience, and not 
as a consequence of there being an inadequate 
amount of car parking space available.  Vehicles 
parking illegally could also be due to those 
attending services at the church on the corner of 
Princess Road and Viewway. 
 
Having been made aware of the concerns raised 
during the advertising period with regard to the 
alleged illegal parking of vehicles, the church has 
apparently made the congregation aware of the 
concerns, and the church has not identified any 
illegal parking taking place on the surrounding 
streets.  The City has no recent record of receiving 
any complaints about vehicles parking illegally 
within the vicinity of the church at times when 
services are being held. 
 
The education building will not be used 
concurrently with the church building other than for 
Sunday school activities which will be attended by 
children whose parents are attending the church 
services.  On the basis of this, the majority of 
vehicles will be occupied by families and not just 
individuals.  Therefore the impact on car parking 
spaces/bays available in the vicinity will not be as 
significant as the increase in seating might 
suggest.   
 
Church services will be held outside school hours 
therefore the on street car bays opposite to the 
property will be available. 
 
A Traffic Impact Assessment provided as part of 
the application did not raise any issues and/or 
concerns. 
 
As mentioned previously, the appearance of the 
buildings if the application was approved by 
Council, will be consistent with what would be 
expected if the property was to be redeveloped for 
residential purposes at the R12.5 coding in terms 
of setbacks, building height and site coverage.   
 
Considering the above, the proposal will not have 
a detrimental impact on the amenity of surrounding 
landowners. 
 



2016 PD Reports – PD012.16 – PD16.16 – 26 April 

32 
 

8.0 Conclusion 
 
The proposal is to extend the rear of the existing public worship (church) on the 
property in order to install additional seating and a raised stage (refer to 
Attachments 1 to 4).   
 
The appearance of the buildings if the application was approved by Council, will be 
consistent with what would be expected if the property was to be redeveloped for 
residential purposes at the R12.5 coding in terms of setbacks, building height and 
site coverage.   
 
There is considered to be an ample amount of car parking space available 
considering the church service times, that the education building and church 
building will not be used concurrently apart from Sunday school activities, and that 
the majority of those visiting the property will be families who will be sharing 
vehicles.  There are also no concerns from a traffic impact and/or heritage 
perspective.   
 
Accordingly, the application is recommended to Council for approval.  
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PD16.16 (Lot 6) No. 12 Davies Road, Dalkeith – Front 
Fencing to Southern Side Boundary 

 
Committee 12 April 2016 

Council 26 April 2016  

Applicant G J & J H O’Neill  

Owner G J & J H O’Neill 

Officer Kate Bainbridge – Senior Statutory Planning Officer  

Director Peter Mickleson – Director Planning & Development Services 

Director 
Signature  
File Reference DA15/422  

Previous Item Nil.  

Attachments 1. Partial Site Plan  
2. Detail of Posts 
3. South Elevation 

 
1.0 Executive Summary 
 
The proposal is for fencing within the front setback along the southern side 
boundary. The fence is proposed to be solid up to 1.8m in height and therefore does 
not comply with the deemed-to-comply requirements of the Residential Design 
Codes or the City’s Fill and Fencing Council Policy which permits solid fencing up 
to 1.2m in height.  
 
One (1) submission was received during the consultation period objecting to the 
height and design of the fencing. Where an objection has been received, 
administration does not have the delegation to determine the application and 
therefore the application is referred to Council for determination.  
 
The fencing material proposed is timber-lap in contrast to the fencing along the front 
boundary which is rendered brick with wrought iron in-fill. The provision of a solid 
1.2m high fence with visually permeable in-fill above to a height of 1.8m will afford 
the same levels or even greater levels of privacy and match the existing front 
boundary fencing. The application is therefore recommended for approval subject 
to modifications to ensure compliance with the R-Codes, TPS2 and Council Policy. 
 
  



2016 PD Reports – PD012.16 – PD16.16 – 26 April 

34 
 

2.0 Recommendation to Committee 
 
Council approves the development application to construct fencing within the 
front setback along the southern side boundary at (Lot 6) No. 12 Davies Road, 
Dalkeith, in accordance with the plans dated 8 December 2015 subject to the 
following conditions and advice notes:  
 
Conditions: 
 

1. Amended plans are submitted with the building permit demonstrating 
the fencing is reduced to 1.2m in height or 1.8m in height with visually 
permeable in-fill above a solid section no more than 1.2m in height.  

 
2. The development shall at all times comply with the approved plans as 

annotated in red.  
 
3. All footings and structures to retaining walls shall be constructed 

wholly inside the site boundaries of the Certificate of Title. 
 
Advice Notes: 
 

1. The applicant is required to obtain a building approval for the fencing 
within the front setback from the City of Nedlands. 

 
2. Fencing up to 1.8m in height above natural ground level or approved 

levels is permitted behind the front setback area (9m back from the 
front boundary) without further planning approval.  

 
3. This decision constitutes planning approval only and is valid for a 

period of two years from the date of approval. If the subject 
development is not substantially commenced within the two year 
period, the approval shall lapse and be of no further effect.  

 
3.0 Strategic Community Plan 
 
KFA: Natural and Built Environment 
 
This report addresses the Key Focus Area of Natural and Built Environment through 
adherence to the design requirements of TPS 2, contributing to well-planned and 
managed development in the City of Nedlands. 
 
4.0 Legislation 
 
• Planning and Development Act 2005 (Act). 
• Planning and Development (Local Planning Schemes) Regulations 2015.  
• Metropolitan Region Scheme (MRS). 
• City of Nedlands Town Planning Scheme No. 2 (TPS2). 
• Residential Design Codes WA 2015 (R-Codes).  
• Council Policy – Neighbour Consultation. 
• Council Policy – Fill and Fencing.  
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5.0 Budget / Financial Implications 
 
The proposal is for works to be constructed on a private lot, and therefore has no 
immediate budget or financial implications for the City, however should Council 
refuse the application, there may be financial implications through an appeal of 
Council’s decision.  
 
6.0 Risk management 
 
Nil.  
 
7.0 Background 
 
7.1 Site Description 
 

Lot area 956m2  
Metropolitan Region Scheme Zoning Urban  
Town Planning Scheme No. 2 Zoning Residential – R12.5  
Detailed Area Plan/Outline Development Plan No 
Controlled Development Area No 

 
The applicant has advised that a number of years ago the existing fencing within 
the front setback along the southern side boundary was removed due to its poor 
condition. This fencing was never replaced as a mature tree provided a certain 
amount of privacy between the property’s front yards. The mature tree has since 
been removed – in agreement of both owners, and hence the front yards now are 
more open and the applicant wishes to provide more privacy to their front yard area 
through the provision of a solid fence which ranges from 1.65m in height at the front 
boundary up to 1.8m.  
 
An aerial image showing the location of the property follows. 
 

 

Location of 
proposed 
fencing  
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8.0 Discussion 
 
The application seeks approval for a solid fencing within the front setback along the 
southern side boundary ranging from 1.65m up to 1.8m in height.  
 
The applicant has provided a justification in support of the development 
application provided and a full copy of the applicant’s submission received by the 
City has been given to the Councillors prior to the Council meeting.   
 
8.1 Consultation 
 
The development application was advertised to affected landowners for comment 
due to the solid portion of the fence fencing exceeding 1.2m in height within the front 
setback area.  The following is a summary of the concerns raised: 
 

• The submitter believes that the proposed height for the first 9 metres of 
setback is too high as the residential design codes allow 1.2m.  

• The submitter believes the additional height proposed will be visually 
unappealing and it will box in the subject and neighbouring property, instead 
of creating a friendly, community feel, through a visual sense of openness.   

• The submitter believes that the house entrance will be further obstructed by 
the fence.  

• The submitter requests that the fence is no higher than 1.2m as they believe 
it will create the right balance between privacy and separation as well as 
providing a harmonious design to the street. 

• The submitter believes the additional height of the fence will block out 
northern light during winter to their property.  

 
The potential impact the fencing shall have on amenity is discussed in the following 
sections of the report.  
 
8.2 Town Planning Scheme No. 2 
 
The proposal is not compliant with the following provision(s) of TPS 2: 
 
8.2.1 Amenity 
 

TPS 2 Provision 
 

Assessment/Comment 
 

Under clause 5.5.1 Council may refuse to 
approve any development if in its opinion the 
development would adversely affect the 
amenity of the surrounding area having regard 
to the likely effect on the locality in terms of the 
external appearance of the development, traffic 
congestion and hazard, noise or any other 
factor inconsistent with the use for which the lot 
is zoned. 

The fencing within the front setback area 
along the southern side boundary will be 
visible from the approach to the dwelling. 
The lowering of the solid section of the 
fencing to 1.2m will ensure that the 
fencing will reduce the bulk and scale of 
the fence as viewed from the street and 
neighbouring properties.   
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8.3 State Planning Policy 3.1 – Residential Design Codes 
 
8.3.1 Street walls and fences  
 
The proposal is not compliant with the following provision(s) of the deemed to 
comply requirements of the R-Codes: 
 

Deemed-to-Comply 
Requirement 

 

Proposed 
 

Fences are to be visually permeable above 
1.2m 

South Boundary – Solid fence from 1.65m up 
to 1.8m in height 

 
Variations to the Deemed-to-Comply requirements can be considered subject to 
satisfying the following Design Principle provisions: 
 

Design Principles 
 

Assessment/Comment 
 

Front fences are low or restricted in height to 
permit surveillance and enhance streetscape 
with appropriate consideration to the need: 
 
• For attenuation of traffic where the street 

is designated as a primary or district 
distributor or integrator arterial; and  

• For necessary privacy or noise screening 
for outdoor living areas where the street 
is designated as a primary or district 
distributor or integrator arterial.  

Although the fencing being along the south 
side boundary within the front setback does 
not have any implications in terms of passive 
surveillance from the dwelling, the additional 
height do not enhance the streetscape.  
 
Davies Road is not a primary or district 
distributor or integrator arterial and the front 
setback area is not the main outdoor living 
area of the property.  
 
The applicant has advised of two properties 
within the immediate streetscape where the 
fencing is solid within the front setback along 
the side boundaries. This design of fencing 
is not compliant with the Residential Design 
Codes Design Principles nor the City’s Fill 
and Fencing Council Policy and should not 
be able to proliferate due to the negative 
impact on the streetscape with regard to bulk 
and scale of front fencing. An approval 
should not be granted on the basis of an 
approval of similar development within the 
locality, but rather based on the merits of the 
proposal taking into consideration the impact 
on the streetscape. The majority of dwellings 
within the street block on Davies Road have 
permeable fencing within the front setback or 
no fencing and therefore modifications are 
recommended to ensure the fencing will not 
have a detrimental impact on the 
streetscape.   
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8.4 Council Policy – Fill and Fencing  
 
The proposal is not compliant with the following provision(s) of the Fill and Fencing 
Council Policy:  
 

Policy Provision 
 

Proposed Assessment/Comment 
 

The height of solid fencing 
shall be a maximum of 1.2 
metres from natural ground 
level.  
 
Any fencing which does not 
meet these requirements 
are required to: 
 
a) meet the design 

principles of Clause 
5.2.4 (Street walls and 
fences) and 5.2.5 
(Sight lines) of the R-
Codes;  

b) be assessed in terms 
of the developments 
likely impact upon 
streetscape; and  

c) be advertised in 
accordance with the 
Council’s Neighbour 
Consultation Policy.  

The fencing is solid to a 
height of 1.65m to 1.8m 
above natural ground level 
within the front setback 
along the southern side 
boundary.  

As outlined above, the 
proposed fencing does not 
comply with the design 
principles of Clause 5.2.4 
and is likely to have a 
detrimental impact on the 
streetscape due to the 
additional height.  
 
The impacted neighbouring 
landowner was consulted by 
the City who provided 
objections to the 
development which are 
summarised above.   

 
9.0 Conclusion 
 
The proposal is to construct fencing within the front setback area along the southern 
side boundary at 1.65m to 1.8m in height above natural ground level. The proposal 
involves a variation to the deemed-to-comply provision of the R-Codes and the 
City’s Fill and Fencing Council Policy. The variation is considered not to be 
compliant with the relevant design principles of the R-Codes, amenity provisions of 
the City’s TPS2 and requirements of the City’s Fill and Fencing Council Policy.  
Accordingly, the application is recommended to Council for approval with 
modifications to ensure compliance with the City’s abovementioned requirements.  
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